[image: image1.png]AGREEMENT OF UNDERSTANDING

BY AND BETWEEN
BAYCLIFFS HOMEOWNER’S ASSOCIATION (“BHOA”)
' AND
THE JOHNSON’S ISLAND PROPERTY OWNER'’S ASSOCIATION (“JIPOA”)

FOR GOVERNANCE OF JOHNSON’S ISLAND ROADWAYS

WHEREAS, The Baycliffts Homeowners Association (“BHOA™) and The
Johnson’s Island Property Owners Association (“JIPOA”) seek to resolve Johnson’s Island road,
Causeway, and Tollgate issues which remain pending in Ottawa County Common Pleas Court
Case No. 04-CVH-202, Baycliffs Homeowners Association, Inc. v. Johnson'’s Islﬁnd Property
Owner’s Association, et. al., (“BHOA v. JIPOA”), certain other issues having been previously
decided by Summary Judgment filed for record on May 31, 2006 (the “Summary Judgment
Order”); and

WHEREAS, BHOA and JIPOA seek to have the Johnson’s Island Iﬁvestment
Group LLC (“JIIG”), as well as certain Johnson’s Island property owners who are non-members
of either BHOA or JIPOA, to wit, Karen Metzker, Terrance Kirkpatrick, Kevin Kirkpatrick,
Lisa Assim, William A. Kirkpatrick, Jr., Michele Kirkpatrick, Ellen Nachman, aka Ellen Louise
Nachman aka Ellen L. Nachman, Sigmund W. Nachman, Janet M. Nachman, Dan Michalske,
John E. Lehlbach, Holly F. Lehlbach, Bert R. Tomon and Virginié A. Tomon (the “Non-Member
Owners”) join in this Agreement and the “Operating Agreement”, as hereinafter defined, to
resolve all remaining Johnson’s Island roadways, Causeway, and Tollgate issues which are the

subject of pending litigation; and
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Agreement to bring to final resolution the pending litigation between BHOA and JIPOA and

Non-Member Owners (who seek to intervene as defendants) in BHOA v. JIPO4, as well as seek

to resolve issues concerning the contribution owed by the Non-Member Owners who were,

among others, plaintiffs in Case No. 02-CVH-035, Karen Metzker, et al. v. Johnson’s Island

Property Owner’s Association (Metzker v. JIPOA), it being represented to BHOA that JIPOA

and the Non-Member Owners have reached and memorialized an agreement, subject to review

and approval of counsel, resolving those issues; and

that:

WHEREAS, BHOA and JIPOA recognize that there is Island-wide sentiment

Johnson’s Island should remain a gated community; and

All owners of property on Johnson’s Island (“Owners”, which is stipulated to
mean and include all owners of record of property located on Johnson’s Island as
shown in the office of the Ottawa County Recorder, as well as resident tenants of
property located on Johnson’s Island) have a responsibility to contribute to the
cost and maintenance of all platted island roads (“Island Roads™), as well as the
Causeway (“Causeway” defined by stipulation of the parties to mean the roadway
from Bayshore Drive to the Confederate Cemetery, including the parking lot of
the cemetery), as well as the Johnson’s Island Tollgate (“Tollgate™); and

Access to Johnson’s Island should be the same for all Owners and their Guests
(including without limitation contractors, service providers and all other persons
coming to the Island to visit or transact business with an Owner) and in keeping
with the access rights described and upheld in the Summary Judgment; and

A joint Road Commission should be established for the benefit of all Owners to
administer and oversee the maintenance of Island Roads, the Causeway, and
Tollgate; and

WHEREAS, BHOA and JIPOA agree that the Road Commission will serve

pursuant to a Road Commission Operating Agreement (the “Operating Agreement”) to be

entered into by and between BHOA and JIPOA by April 1%, 2007, which will define the

authority and responsibilities of the Road Commission, as well as the authority and
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[image: image3.png]responsibilities of BHOA and JIPOA, JIIG and the Non-Member Owners with respect to the
Road Commission, all such authority and responsibilities to be consistent with the terms of this
Agreement;

WHEREAS, BHOA and JIPOA agree to present this Agreement to the Court in
BHOA v. JIPOA at the Pretrial scheduled for February 28, 2007 at 10:00 A.M., with a joint
request for a 75 day stay of all proceedings, the sole purpose of which is to permit BHOA and
JIPOA to present this Agreement and the Operating Agreement for consideration and such
approval as may be required by, and in accordance with, the Bylaws and Regulations of BHOA
and JIPOA, as well as consideration by all other Owners, including but not limited to the Non-
Member Owners,

NOW, THEREFORE, 1n accordance with the foregoing, BHOA and JIPOA agree
as follows:

A. JOHNSON’S ISLAND ROAD COMMISSION

) Responsibilities. A Road Commission Operating Agreement by
and between BHOA and JIPOA will authorize the creation of the Johnson’s Island Road
Commission to oversee the implementation of the 2007 “Island Road Budget” and
“Causeway Budget” (as hereinafter defined in Section A(iii) of this Agreement) and,
going forward, the planning, budgeting, administration, management and maintenance
(repair, replacement and/or improvement) for Island Roads, the Causeway, and the
Tollgate. The Road Commission once established will be responsible for managing the
Tollgate and providing a monthly accounting to JIPOA and BHOA of all revenue
generated by the Tollgate and all expenses associated with its operation. The Road
Commission shall determine the Annual Share required from each Owner to adequately
fund the Causeway Budget and the Island Road Budget, based upon the total of (i) the
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[image: image4.png]amount of the approved Causeway Budget (net of tollgate revenue) plus (ii) the amount
of the approved Island Roads Budget for the year divided by (iii) the total number of
Owners shown on the BHOA Billing Accounts and the JIPOA Billing Accounts (as
defined below). An Owner whose name appears on both the BHOA Billing Accounts
and JIPOA Billing Accounts shall be required to pay two (2) Annual Shares. The
Operating Agreemént shall set forth a dispute resolution mechanism so that BHOA,
JIPOA and the Road Commission once established can cooperatively effect the intent of
this Agreement.

(ii) Formation. As of the date of this Agreement, the Road
Commission shall consist of seven members, with (a) two members to be appointed by
the BHOA Trustees, and (b) three members to be appointed by the JIPOA Trustees, and
(c) one member to be appointed' by Non-Member Owners, and (d) one member to be
appointed by JIIG. Appointment, removal and term of appointment to the Road
Commission shall be in accordance with the terms and conditions of the Operating
Agreement. The Road Commission shall elect a Chair who will serve for a one year
period. Actions to be undertaken by the Road Commission will require an affirmative
vote of six of the seven members. The Road Commission will meet at least quarterly, on
dates and at times that will be announced to BHOA, JIPOA, and all Owners at least two
weeks in advance of the meeting. All Owners shall have the right to attend and the
opportunity to speak at meetings of the Road Commission.

(iii) Budget. The Road Commission will develop each year, and share
with all Owners, two separate and distinct annual budgets: (a) a budget for the

maintenance, repair, replacement and/or improvement of the Causeway and Tollgate




[image: image5.png](“Causeway Budget”), such budget to include the establishment of an appropriate
Causeway reserve fund; and (b) a budget for the maintenance, repair, replacement and/or
improvement of all Island Roads (“Island Road Budget™), including Baycliffs, Woodcliff,
Forest Glen, Quarrystone, Confederate (including Dixie), and Memorial Shoreway. The
annual budgets shall give consideration to available reserves, prior year revenue and
expenses, and responsible Causeway and roadway planning for the maintenance, repair,
replacement and/or improvement of all Island Roads, the Causeway and the Tollgate. All
parties agree that there will be no allocation of the revenue generated by the funding set
forth in Section A(iv) of this Agreement (the “RC Revenue™) by the Road Commission
for the expansion or significant alteration of the existing Tollgate area without advance
approval of both BHOA and JIPOA Trustees, following consultation with the owners of
the Cold Harbour Subdivision. All parties further agree that there will be no allocation of
RC Revenue by the Road Commission for the tearing up, repair, or replacement of all or
any part of Memorial Shoreway, or any other Island Road, for the purpose of installing
any public or private utility, including but not limited to water, sewer, electricity, cable,
and/or gas. All parties further agree that there will be no allocation of RC Revenue by
the Road Commission for the repair of Island Roads directly caused by any Owner, or
such Owner’s agent or contractor, in the construction, improvement, demolition or
removal of any structures on Johnson’s Island, or for the removal of any material and/or
dredging by an Owner. The Operating Agreement will address the responsibilities of
BHOA and JIPOA for ensuring that such Owners are held. responsible for road repairs
required as a result of construction, improvement, demolition or removals of any

structures, or removal of any material and/or dredgings, on Johnson’s Island.




[image: image6.png](a) For 2007, the Road Commission will present to BHOA Trustees
and JIPOA Trustees a proposed “Causeway Budget” and a proposed “Island Road
Budget.” The proposed 2007 budgets must be reviewed and approved by both
BHOA and JIPOA Trustees, after which the 2007 Causeway Budget and Island
Road Budget will be finalized and implemented by the Road Commission. For
2007, BHOA and JIPOA agree that the total amount of the Causeway Budget and
the Island Road Budget shall be set so that the Annual Share per Owner will be
One Hundred Dollars ($100.00). For 2008, BHOA and JIPOA agree that the total
amount of the Causeway Budget and the Island Road Budget shall be set so that
the Annual Share will be an amount not to exceed One Hundred and Fifty Dollars
($150.00). For 2009, BHOA and JIPOA agree the total amount of the Causeway
Budget and the Island Road Budget shall be set so thaf the Annual Share will be
an amount not to exceed Two Hundred and Twenty-Five Dollars ($225.00).

(b)  After 2009 and on an annual basis, or more frequently if required,
the Road Commission will review the Causeway Budget and Island Road Budget
and recommend changes for the next year to the Trustees of BHOA and JIPOA
for approval. Changes to the Causeway Budget and/or Island Road Budget shall
be made only upon the recommendation of the Road Commission, . with
subsequent approval required by the Board of Trustees of JIPOA and BHOA. If
the Road Commission does not recommend a change in the Causeway Budget
and/or Island Road Budget, or if recommended changes to either budget are

rejected by either BHOA or JIPOA, then the last preceding approved budget will




[image: image7.png]remain in effect until such time as the Road Commission recommends a change
and both Associations approve a change in the budget in question.

(c) In the event of an unforeseen event, act of God, catastrophic failure
or other emergency requiring immediate action for the repair of the Causeway or
any Island Road(s) (“Emergency”), the Road Commission shall promptly evaluate
the damage and determine the availability of funds to address the Emergency.
The Road Commission shall notify JIPOA and BHOA of the amount of any
additional funds which will be required to address the Emergency, which amount
shall be divided into shares in accordance with Section A(iv) of this Agreement
(“Emergency Assessment”). JIPOA and BHOA shall advance such funds to the
Road Commission, and take all steps necessary to assess and collect the
Emergency Assessment from the Owners set forth in their respective schedules of
“Billing Accounts,” as defined in Section A(iv)(a) and Section A(iv)(b)..

(iv) Road Commission Funding. Road Commission annual funding

for the maintenance, repair, replacement and/or improvement of Island Roads, the

Causeway, and the Tollgate shall have two sources: (a) assessments advanced by JIPOA

and BHOA representing the total of Annual Shares of Owners for which each association

is responsible and (b) revenue generated from the operation of the Tollgate. The payment

of the Annual Share by an Owner satisfies the Owner’s obligation to contribute to the

maintenance, repair, replacement and/or improvement of Island Roads, the Causeway and

the Tollgate.

(a) BHOA shall have responsibility for the billing and collection of the

Annual Share owed by each Owner of property within Baycliffs Subdivision, as




[image: image8.png]well as for the Owners of the unplatted parcels shown as Parcels D, E, and H on
the tax map for Johnson’s Island in the office of the Ottawa County Engineer
(also known as the “Solomon” and “Bancsi” parcels). A complete record of the
names and lot numbers of each Owner for whom BHOA has billing and collection
responsibility of the Owner’s Annual Share shall be attached as a schedule to the
Operating Agreement (the “BHOA Billing Accounts”). BHOA’s annual
contribution to the Road Commission shall be based on the number of separate
Owners appearing on the schedule of BHOA Billing Accounts for the year in
question. Each Owner shown on the schedule of BHOA Billing Accounts shall
pay one Annual Share, regardless of the number of parcels owned by such Owner
in the schedule of BHOA Billing Accounts.

(b) JIPOA shall have responsibility for the billing and
collection of the Annual Share owed by each Owner of property within Bay
Haven Estates and Shiloh Subdivisions, as well as for the Friends and
Descendants of Johnson’s Island (whose Annual Share will remain $700 per year
through March 13, 2013 pursuant to that certain Agreement recorded March 14,
2003 in Book, OR899, Pages 563-576) and the Owners of all other unplatted
parcels showing on the tax map for Johnson’s Island in the office of the Ottawa
County Engineer (excluding Solomon and Bancsi). A complete record of the
names and lot numbers for whom JIPOA has billing responsibility shall be
attached as a schedule to the Operating Agreement (the “JIPOA Billing
Accounts”). JIPOA’s annual contribution to the Road Commission shall be based

on the number of Owners appearing on the schedule of JIPOA Billing Accounts




[image: image9.png]for the year in question. Each Owner shown on the schedule of JIPOA Billing
Accounts shall pay one Annual Share, regardless of the number of parcels owned
by such Owner in the schedule of JIPOA Billing Accounts.

(c) It is understood and agreed that JIIG intends to prepare and file one
or more additional plats of Johnson’s Island property pertaining to the land being
acquired by JIIG by virtue of the foreclosure and other disposition of assets of
Baycliffs Corporation. If such activity shall result in the creation of any
additional Owner(s) not included in the schedules of JIPOA and BHOA Billing
Accounts, then JIIG shall provide in the deed or other transfer documentation to
such Owner(s) a restriction binding such Owner(s) to the terms of this Agreement
and the Operating Agreement, requiring payment of such Owner’s Annual Share
" as determined by the Road Commission, and empowering BHOA or JIPOA, as
appropriate, to enforce by lien the payment and collection of such Owner’s Share.
JIIG shall report any such new Owners to the Road Commission, JIPOA and
BHOA, with copies of the required transfer documentation. Thereafter, such
Owner shall be added to the schedule of BHOA or JIPOA Billing Accounts, as
appropriate. |

(d) The Road Commission will determine the total amount of the
Annual Share owed by Owners on the BHOA Billing Accounts and will bill
BHOA for that amount, with payment of 75% to be made by BHOA to the Road
Commission of the total amount billed by no later than March 31% of the year for
which the budget has been determined, with the balance to be billed and paid on

or before May 31%. Payment shall be made by BHOA irrespective of whether




[image: image10.png]BHOA has received payment from each Owner. Similarly, the Road Commission
will determine the total amount of the Annual Share owed by Owners on the
JIPOA Billing Accounts and will bill JJPOA for that amount, with payment of
75% to be made by JIPOA to the Road Commission of the total amount billed by
no later than March 31 of the year for which the budget has been determined,
with the balance to be billed and paid on or before May 31%. Payment shall be
made by JIPOA irrespective of whether JIPOA has received payment from each
Owner. The Road Commission shall not have the authority or responsibility for
billing and collection of the Annual Shares owed by Owners to BHOA and/or
JIPOA.

(e) The Road Commission will be charged with responsibility for
establishing the amount of the toll at the Tollgate, provided that before the amount
of the present toll is changed, approval must be obtained from the Trustees of
both BHOA and JIPOA. In the absence of such approval, the toll at the Tollgate
shall not be changed. All revenue generated by the operation of the Tollgate shall
be applied by the Road Commission exclusively to the Causeway Budget for
whatever period of time is necessary for a sufficient reserve account to be
established to ensure funding for the proper maintenance and continued structural
integrity of the Causeway. Approval from the Trustees of both BHOA and JIPOA
must be obtained before any revenue generated by the operation of the Tollgate

can be used for the Island Roads Budget or for any other Road Commission

purpose.
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[image: image12.png]B. ACCESS TO THE ISLAND

@) Pending the Establishment of the Road Commission. Within
thirty (30) days after execution of this Agreement, the parties agree to restore the Tollgate
to operating condition with a replacement keypad; the Tollgate will also continue to
operate with keycards. The expenses for this replacement keypad and installation shall
be paid from the “Road Commission Operating Account” to be established by BHOA and
JIPOA (see below, Section C(ii)). Until the Road Commission begins its management of
the Island Roads, Causeway and Tollgate, JIPOA and BHOA will cooperatively arrange
for the maintenance and repair of the Island Roads, Causeway and Tollgate, which may
include the services of contractors as needed, with the expense to be paid from the “Road
Commission Operating Account.” Contractors performing work on the Island Roads,
Causeway and Tollgate shall provide all required Tax Identification ##’s to both BHOA
and JIPOA as a condition of payment. JIPOA and BHOA agree to cooperate in
establishing the means by which Tollgate revenue is collected and depoéited in the Road
Commission Operating Account, and agree to explore alternatives for the pick-up and
deposit of revenue from the Tollgate pending the establishment of the Road Commission.
JIPOA and BHOA agree that there will be complete disclosure of (a) Tollgate counter
##s and (b) amount of all deposits of Tollgate revenue to the Road Commission
Operating Account each time revenue is removed from the Tollgate. JIPOA and BHOA
agree to cooperatively expedite the resolution of any such claim from an Owner or Guest

for refund of a toll, without seeking court intervention.
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[image: image13.png](ii) Following the Establishment of the Road Commission.
Pursuant to the Road Commission Operating Agreement, the Road Commission will be
responsible for investigating and implementing an appropriate technology for operating
the Tollgate. For 2007, BHOA and JIPOA agree to return to the Island access utilized
throughout the summer of 2006 (a combination of keycards and a keypad) while the Road
Commission investigates other Tollgate access mechanisms. For 2008 and beyond, the
Road Commission will consider and recommend to BHOA and JIPOA a technologsl
which will serve to ensure convenient, toll-free access to the Isiand for all Owners and
their Guests while also seeking to maximize revenue from the use of the Causeway by

others. No Owner nor Guest will be denied access through the Tollgate.

C. FUNDS CURRENTLY HELD IN ESCROW

BHOA and JIPOA agree that the funds currently being held in escrow be
distributed on or before April 15, 2007 as follows:

(i) The “Johnson’s Island Road Account” (Marblehead Bank Account

#338407), which has as its source the monies deposited by BHOA members for gate

passes, in the approximate amount of $16,000, shall be distributed in its entirety to
BHOA and the account closed.

(ii) The “Causeway Savings Account” (Account #401369), and

“Causeway Checking Account” (Account #21202) which have as their source the monies

collected at the Tollgate and the $30,000 contributed by the JIPOA General Fund, in the

approximate total amount of $83,000, shall be distributed as follows: (a) $30,000 plus

interest in the amount of $363.00 to JIPOA General Fund, (b) the balance, in its entirety,

to a new “Road Commission Operating Account” to be established jointly by BHOA and
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[image: image14.png]JIPOA. Pending execution of the Operating Agreement, the parties may elect to

implement this provision by replacing the existing signature cards on Aécount #401369

and #21202 with new signature cards requiring signatures from one representative of both

JIPOA and BHOA.

D. APPROVAL

BHOA and JIPOA agree to present this Agreement, and the Road Commission

Operating Agreement, to the BHOA and JIPOA membership for consideration and such approval
as may be required.by and in accordance with, the Bylaws and Regulations of BHOA and
JIPOA. In the event that this Agreement or the Road Commission Operating Agreement is not
approved, for whatever reason, then the stay of proceedings in BHOA v. JIPOA shall be lifted

and the parties shall be returned to status quo.

Baycliﬂ's Homeowners Association Johnson’s Island Prop:aners Association
By: By: W ,Zzéf,
Ric d Sch: tee/Pres dent Michael Kelty) Trustee/SegOnd Vice President
/ /,D
ﬁ/m/

sman, Trustee/Treasurer “Dibnné Rozak, Truste(e//Secretary

Harriet D. Bruening, Trustee/T: @\
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By: m% By: /jf(aﬁ/g[::_)/‘/—“

STEVEN M. OTT (0003908) GERALD P. FERGUSON (0022765)

Ott & Associates Co., LPA Vorys Sater Seymour and Pease

55 Public Square, Suite 1400 52 East Gay Street

Cleveland, Ohio 44113 P.O. Box 1008

Telephone: (216) 771-2600 Columbus, OH 43216-1008

Facsimile: (216) 830-8939 Telephone 614-464-5612

Email: steven.ott@ottesq.com Facsimile 614-719-4757

ATTORNEY FOR PLAINTIFF, Email: GPFerguson@vssp.com
BAYCLIFFS HOMEOWNERS ATTORNEY FOR JOHNSON'S ISLAND

ASSOCIATION, INC. PROPERTY OWNER’S ASSOCIATION
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