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MEMORANDUM IN SUPPORT
I. SUMMARY
The case before this Court involves a dispute about whether Plaintiffs have to pay their full “fair share” for basic services provided by JIPOA, or whether they can pay a lesser amount.  The amount in dispute appears to be less than $150 per property owner.  The dispute arises from certain documents recorded with the Ottawa County Recorder’s Office in furtherance of JIPOA’s common purpose of enforcing certain use restrictions and aiding in the orderly development of Johnson’s Island (the “Island”).  Specifically, Plaintiffs claim that JIPOA’s 2009 Amended Code of Regulations (COR) is either illegal or not binding upon Plaintiffs.  Plaintiffs also appear to be challenging a Judgment Entry and Operating Agreement for the governance of Johnson’s Island Causeway and Roadway from Case No. 04-CVH-202 (the “2007 Judgment Entry”) as either illegal or not binding upon Plaintiffs.  

Despite Plaintiffs’ claims, JIPOA properly recorded its 2009 Amended COR pursuant to its Deed Restrictions, Articles of Incorporation, Code of Regulations and binding precedent issued by this Court as well as the Sixth District Court of Appeals.  It is undisputed that Plaintiffs had actual notice of JIPOA’s existence when they purchased property on the Island based upon JIPOA’s Deed Restrictions found within Plaintiffs’ chain of title and their own testimony.  Further, the Sixth District Court of Appeals has held that JIPOA’s Articles of Incorporation (AOI) and its CORs are “of record”, and thus, property owners had constructive notice and were deemed to have taken their property subject to those conditions and restrictions as all of Plaintiffs’ title history includes deeds providing that the property is bound by conditions and restrictions “of record”.  See Johnson’s Island Property Owners’ Association v. Nachman, 1999 WL 1048235.  Further, it is undisputed that many of the Plaintiffs had actual notice of JIPOA and the COR when they purchased property on the Island based upon JIPOA’s Deed Restrictions found within Plaintiffs’ chain of title as well as their own testimony.  

Plaintiffs’ main dispute with the COR is that it allows JIPOA to lien for amounts owing to JIPOA by property owners.  Since its inception, JIPOA has been provided the right to adopt such regulations of record and have done so.  In fact, since 1983, JIPOA had the right to assess dues to the property owners of the Bay Havens Estate Subdivision and Shiloh Subdivision, lien property for failure to pay the dues and amend its regulations.

  In Bremenour, et al. v. Johnson’s Island Property Owners’ Association (Jul. 30, 1986), Ottawa County No. 23134, this Court upheld JIPOA’s right to lien as a right to enforce payment of dues assessed by JIPOA by finding that all property owners on the Island owe a fair share to JIPOA for its operation.  

Following the Bremenour decision, the Sixth District Court of Appeals in Johnson’s Island Property Owners’ Association v. Nachman, held that pursuant to JIPOA’s Deed Restrictions, AOI and COR, 

plaintiffs bought their properties knowing of the existence of JIPOA and knowing that JIPOA provided services and benefits to all owners of property on Johnson’s Island, all of those property owners were required to pay for those benefits.  

Nachman, 1999 WL 1048235 at *8.  The Nachman court also held that the Nachmans would be unjustly enriched unless they paid a “fair share” of JIPOA’s operating costs to JIPOA regardless of membership in JIPOA.  Both Bremenour and Nachman are binding precedent upon Plaintiffs, precluding them from asserting these claims against JIPOA.  Although not pled in the Amended Complaint, Plaintiffs testify that suit was filed to determine the “fair share” they owe to JIPOA.  
Despite not contesting the 2007 Judgment Entry in Baycliff Homeowners’ Association, Inc. v. Johnson’s Island Property Owner’s Associations, et al. (May 26, 2007), Case No. 04-CVH-2020 (the “2007 Judgment Entry”) in their Complaint nor naming all of the parties in that litigation to this case, Plaintiffs claimed in depositions that they are challenging the enforceability of the 2007 Judgment Entry (See A. Cianciola Dep, p. 44, lines 5-13; Ameigh Dep, p. 22, lines 14-25 and p. 23, lines 1-5).  The 2007 Judgment Entry, which included the Operating Agreement for the Road Commission, was recorded with the Recorder at the order of Judge Kurfess.  In fact, Judge Kurfess in the 2007 Judgment Entry found that the “Operating Agreement for the Governance of Johnson’s Island Causeway and Roadway has been duly executed and approved by a valid vote of the membership of JIPOA and BHOA.”  Baycliffs Homeowner’s Association, Inc. v. JIPOA, Case No. 04-CVH-202.  In doing so, Judge Kurfess also ordered in the 2007 Judgment Entry that the “Judgment Entry and the Operating Agreement shall be recorded in the office of the Ottawa County Recorder and shall be binding upon all property on Johnson’s Island…”  Id.  Plaintiffs in this matter were property owners at the time and thus, were provided the opportunity to review the Operating Agreement, voice their opinion and vote accordingly.  As such, the 2007 Judgment Entry properly provided that the 2007 Judgment Entry and Operating Agreement “shall be binding upon all property on Johnson’s Island.”  Id.
While Plaintiffs’ Amended Complaint asserts causes of action against JIPOA to quiet their title, Plaintiffs testified that the lawsuit was filed to determine the amount of the “fair share” they owe to JIPOA as Plaintiffs all agree that they owe a “fair share”.  It is thus unclear as to what the Plaintiffs actually dispute as the COR that was filed with the Recorder specified a democratic process to determine “fair share” and all of the Plaintiffs were entitled to participate.  Especially since Plaintiffs have not objected to JIPOA’s previous Code of Regulations, its amendments or its Articles of Incorporation or any the provisions contained therein that have allowed JIPOA the right to amend its COR, assess dues upon property owners for their fair share and lien property for failure to do so.  Further, Plaintiffs did not object to the 2007 Judgment Entry and the lien rights in that Entry, which this Court ordered to be recorded with the Recorder and to be binding on all property owners on the Island.

JIPOA is entitled to summary judgment on Plaintiffs’ claims for quiet title and injunctive relief on multiple grounds.  First, Plaintiffs had notice of the existence of JIPOA and that its COR were binding on their property.  Nearly all of the Plaintiffs had actual notice that JIPOA existed at the time they purchased property on the Island.  All of the Plaintiffs had constructive notice, as deeds transferring property to Plaintiffs contain language subjecting the property to other “conditions and restrictions” of record.  Lastly, all Plaintiffs had inquiry notice by virtue of the fact that Johnson’s Island can only be accessed via a private gate and obviously has no government entity providing necessary services such as roads, and it either did or should have appeared clear to each Plaintiff that some type of private organization must exist to keep up the private roads which is evident as every Plaintiff agrees that they owe JIPOA a “fair share” to provide these services.

Second, the recently passed Senate Bill 187 (“S.B. 187”) amended the Ohio Revised Code to makes this case moot.  Ohio law now explicitly permits the filing of the COR with the Recorder to bind all persons in a planned community such as JIPOA.  As Ohio law explicitly allows the COR to be filed, there can be no claim that the COR adversely affects Plaintiffs title to sustain an action to quiet title.  

Third, the 2007 Judgment Entry gives JIPOA the right to lien properties on the Island.  This means that, regardless of the outcome of this lawsuit, JIPOA has a right to lien properties on the Island and collect a “fair share” from Island residents.  

Fourth, as this Court has previously held, Plaintiffs are equitably required to pay their “fair share” which necessarily requires that JIPOA be permitted to assess dues and lien property for failure to pay those dues, and the COR simply establishes a democratic procedure for “fair share” to be calculated.  The 2009 and 2010 JIPOA budget demonstrates that the amount JIPOA seeks to assess each resident is reasonable, fair share.  Any method of apportionment of the dues by what each resident believes to be “fair” is impracticable and inherently inequitable.

Finally, in the event that the Court does not grant JIPOA summary judgment, the Court must determine the “fair share” that Plaintiffs must pay.  JIPOA is bound by the 2007 Judgment Entry to collect “fair share”, and uncertainty on what amount JIPOA can collect and what collection methods it may use might cause JIPOA to default on its obligations under the 2007 Judgment Entry.  

II. FACTUAL BACKGROUND
A.
JIPOA’s roots on Johnson’s island go back to 1956, when a Club was formed for the purpose of aiding in the orderly development of Johnson’s Island.

Johnson’s Island (the “Island”) is a private island in Ottawa County, Ohio with more than 300 acres located in Sandusky Bay, Ottawa County Ohio.  (See Affidavit of B. Libey attached hereto as Exhibit 1, ¶4).  Its significance through time has moved from agricultural, military, mining, to a private development community for recreational/permanent homes.   (See Aff. of B. Libey, ¶4).  In 1956, a group of Cleveland investors formed Johnson’s Island, Inc. to develop the island, with plans to survey the island and eventually plat 1,000 lots.  (Aff. of B. Libey, ¶5).  At that time, the only access to the Island was by boat or plane as depicted by the photo taken in 1956 by Cleveland Investors Inc. attached to B. Libey’s Aff. as Exhibit ___.

JIPOA’s predecessor, the Johnson’s Island Club, was formed in 1956 for the common purpose of enforcing certain use restrictions and aiding in the orderly development of Johnson’s Island (the “Island”), a private island in Ottawa County, Ohio. (See Aff. of B. Libey, ¶8).  In an effort to develop the Island, a brochure was distributed advertising real estate on the Island and giving prospective buyers notice that all “Owners must be members of Johnson’s Island Club, Inc.”  (See Exhibit ___ attached to Aff. of B. Libey).

JIPOA currently provides basic services to the Island, which lacks governmental infrastructure and support.  All platted roads are private and remain so to this date, dedicated to the use of owners.  (Aff. of B. Libey, ¶50).  JIPOA, through the Road Commission, uses the dues collected to pay for the maintenance and improvement of the roadways.  (Aff. of B. Libey, ¶47).  Pursuant to a 2007 Judgment Entry in Baycliffs Homeowners’ Association, Inc. v. Johnson’s Island Property Owners’ Association, et al. Case No. 04-CVH-202 (the “2007 Judgment Entry”), an Operating Agreement was duly executed and approved by a valid vote for the membership of JIPOA and BHOA, two homeowner’s association on the Island.  (See Aff. of B. Libey, ¶41).    The Operating Agreement, developed under court ordered timelines and inclusiveness, created a Commission to maintain the more than three (3) miles of roads on the Island and for the Governance of Johnson’s Island Causeway.  The 2007 Judgment Entry further provided that for the recording of “[the Operating Agreement] in the office of the Ottawa County Recorder and shall be binding upon all property on Jonson’s Island”.  (See Aff. of B. Libey, ¶41).

According to the Operating Agreement, the Road Commission determines the maintenance and improvements necessary for the roadways, gate and causeway.  (Aff. of Klugman, ¶14).  Once it determines the necessary maintenance and improvements, the members of the Road Commission develop a budget and the costs of such actions.  The cost is then passed on to BHOA and JIPOA.  (Aff. of Klugman, ¶15).  JIPOA, by court order of the 2007 Judgment Entry, is required to pay that amount to the Road Commission.  (Aff. of Klugman, ¶15).    In doing so, JIPOA proportionately allocates the costs to the property owners of Bay Havens Estate and Shiloh Subdivisions. (Aff. of Klugman, ¶15).  The invoice to each property owner identifies the amount for payment to the Road Commission.  (Aff. of Klugman, ¶16; see Exhibit __ attached to Aff. of Klugman).   

Aside from the maintenance of the roadways, causeway and gate, JIPOA also provides other basic amenities to the property owners, such as trash service, security cameras at the trash site, and the use of clubhouse facilities.  (Aff. of B. Libey, ¶51).  JIPOA owns the real estate and the clubhouse, which is used for the operation of JIPOA serving as the location for all of JIPOA’s annual meetings, special meetings and board meetings.  (Aff. of B. Libey, ¶52).  Any social use of the clubhouse requires a fee for such use to be paid to JIPOA.  (Aff. of B. Libey, ¶52).  In addition, the Road Commission uses the clubhouse to discuss road maintenance matters in open meetings.  (Aff. of B. Libey, ¶55).  The clubhouse also houses the security camera that monitors the trash sites.  (Aff. of B. Libey, ¶53).  

Additionally, JIPOA owns the real estate that provides a common place for owners to dispose of their trash.  (Aff. of B. Libey, ¶56).  Prior to the purchase of these lots by JIPOA, trash was piled in the center of the Island or left along the roads.  (Aff. of B. Libey, ¶56).  The dumpsters on this site are also owned and maintained by JIPOA for the benefit of the property owners in the Bay Havens Estate and Shiloh Subdivision.  (Aff. of B. Libey, ¶57).  In September 2008, property owners requested a security camera at the dump site to provide security and reduce unapproved use of the dumpsters, which have now been installed.  (Aff. of B. Libey, ¶59).  JIPOA also owns Gaydos Drive, the only means of ingress or egress to the Island, along with the site where the gate mechanism is housed.  (Aff. of B. Libey, ¶60).  JIPOA continues to operate the gate mechanism for the safety and security of the property owners. (Aff. of B. Libey, ¶61).  All of these common facilities owned by JIPOA are maintained through the dues assessed to the property owners and are undisputedly for the benefit of those property owners.  (Aff. of B. Libey, ¶62).

Finally, JIPOA enforces the following restrictions in the Declaration of Deed Restrictions that bind each Plaintiffs’ property:

Johnson’s Island, Inc., a corporation organized and existing under and by virtue of the laws of the State of Ohio, is presently the owner of the realty hereinbelow described…Each of the aforedescribed sublots shall be subject to the following restrictions, covenants and conditions for the benefit of each owner of each sublot and in conformity with the general plan to wit:

8.  RESTRICTIONS OF TRANSFER.  The premises herein described shall not be occupied, leased, rented, conveyed or otherwise alienated, nor shall the title or possession thereof pass to any other person or persons whatsoever without the written consent of Johnson’s Island Club, Inc….

9.
WAIVER AND CONSENT.  Johnson’s Island, Inc. does hereby reserve unto itself and unto Johnson’s Island Club, Inc. the exclusive right to waive the restrictions imposed herein as applied to any Sublot or Sublots when the waiver thereof will, in the judgment of the Directors of Johnson’s Island, Inc., or the Trustees of Johnson’s Island Club, Inc., be beneficial to the proper development and utilization of the Island’s facilities.

B.
Each Plaintiff in this case has been a member of JIPOA in the past, and some of the Plaintiffs were also officers of JIPOA.

All Plaintiffs in this case were members of JIPOA at one time or paid dues to JIPOA, and at least some of the former members of JIPOA were also officers of JIPOA.  The below chart summarizes each Plaintiffs’ membership or payments of dues to JIPOA, as well as involvement as an officer.

	PROPERTY OWNER
	DATE OF MEMBERSHIP
	OFFICER

	Ronald Ameigh
	1970s to 12/08/2006 (Ameigh Dep, p. 5, lines 19-25)
	Board of trustees from 1989-1992 (Ameigh Dep, p. 29, lines 7-20

	Gary Burke
	Paid Dues from 1990-2008 (Burke Dep, p. 16, lines 22-25; p. 17, lines 1-7)
	Never held office

	Anthony Cianciola
	1988 through 08/28/2008 (A. Cianciola Dep, p. 5, lines 22-25; p. 7, lines 15-19)
	Never held office

	Elizabeth Cianciola
	1989 through 2008 (E. Cianciola Dep, p. 5, lines 9-10)
	Secretary from 1996 to 2006 (E. Cianciola Dep., p. 13, line 16; p. 26, lines 1-3)

	Harold Clagg
	Late 1970s through 2008 (Clagg Dep, p. 11, lines 20-23)
	Trustee from 1986 – 09/2002 (Clagg Dep, p. 13, lines 15-17)

President from 04/1992 – 09/2002 (Id., p. 16, lines 16-22)

	David McLellan
	1976 through 10/2008 (D. McLellan Dep, p. 5, lines 16-21)
	Never held office

	Hannah McLellan
	1976 through 10/2008 (H. McLellan Dep, p. 5, lines 20-25)
	Never held office

	George Saad
	Resigned in 2008 (Saad Dep, p. 5, line 25; p. 6, lines 1-8; p. 8, lines 7-8)
	Never held office

	Joseph Skoczen
	Paid dues from June 2006 through September 2006 (Skoczen Dep, p. 6, lines 22-25; p. 7, lines 1-6)
	Never held office

	Lazlo Tomaschek
	Paid Dues when property purchased and no longer pays (L. Tomaschek Dep, p. 6, lines 6-23)
	Never held office

	Susanne Tomaschek
	Member from 1986-2009 (S. Tomaschek Dep, p. 6, lines 14-18)
	Never held office

	James Thompson
	Member 1982 to present (Thompson Dep, p. 6, lines 20-25)
	Never held office

	John Bode
	Paid Dues from 1983 through 09/2008 (Bode Depo, p. 7, lines 3-6, 15-24)
	Never held office


C.
The current budget for JIPOA illustrates the reasonable nature of the fees assessed.

JIPOA operates on a zero based budget concept.  (Aff. of Klugman, ¶___).  No dues or assessments have been adopted without a majority vote of the property owners at the annual meeting or a properly assembled special meeting of the JIPOA.  (Aff. of Klugman, ¶___).  As for JIPOA’s budget, each year the trustees of JIPOA prepare and vote to present an annual budget for the approval of property owners on Johnson’s Island at JIPOA’s annual meeting in September.  (Aff. of Klugman, ¶___).  This budget is created based upon historical spending patterns, known contractual costs and educated anticipated expenses.  (Aff. of Klugman, ¶___).  In addition, the Board of Trustees must consider the requirement to maintain a reserve budget.  (Aff. of Klugman, ¶___).  Once discussed, voted on, and approved by the property owners, the budget total is split among the property owners and, as a result, an annual dues number is determined.  (Aff. of Klugman, ¶___).  

With that in mind, reproduced below is the current budget for JIPOA, as attached to the affidavit of G. Klugman.  The budget details the uses of the dues amounts assessed to residents.  Per the below chart, the primary expenses budgeted for non-Road Commission expenses are trash collection, taxes and insurance.  The non-Road Commission dues for a property owner are $240 for 2010.
	JIPOA BUDGET HISTORY AND PRELIMINARY ESTIMATED 2010 PROJECTIONS

	
	
	
	
	
	% dif.
	Per
	

	INCOME
	08

Actual
	09

Budget
	09

Projected
	10

Prelim
	From

09
	Owner
	Comments

	Dues at $420 (09)
	$65,670
	$82,200
	$82,200
	$46,140
	  -44%
	
	Dues $240 (2010)

	Rentals
	     $825
	     $150
	  $1,000
	  $1,000
	     0%
	
	

	Trash
	     $850
	         $0
	         $0
	         $0
	
	
	

	Total Income
	$67,345
	$82,350
	$83,200
	$47,140
	  -43%
	
	

	
	
	
	
	
	
	
	

	EXPENSE
	
	
	
	
	
	
	

	Accounting Service
	  $1,360
	  $1,500
	  $1,500
	  $1,575
	     5%
	  $7.84
	

	Bank Fees
	       $73
	     $120
	     $100
	     $105
	     5%
	  $0.52
	

	Clubhouse Maintenance
	  $5,355
	$20,000
	$15,000
	  $2,000
	  -87%
	  $9.95
	

	Contributions
	         $0
	     $200
	     $200
	         $0
	-100%
	  $0.00
	

	Insurance
	  $5,994
	  $7,000
	  $6,500
	  $6,825
	     5%
	$33.96
	

	Lawn/Tree
	  $1,937
	  $1,000
	  $2,100
	  $2,205
	     5%
	$10.97
	

	Legal
	     $768
	  $5,000
	$26,000
	  $2,500
	  -90%
	$12.44
	$10,000 Insurance deductible in 2009

	Miscellaneous
	     $230
	     $500
	     $500
	     $500
	     0%
	  $2.49
	

	Past Due Legal
	  $8,500
	  $8,500
	  $8,500
	         $0
	-100%
	  $0.00
	

	Printing & Supplies
	  $1,024
	  $2,000
	  $1,750
	  $1,838
	     5%
	  $9.14
	

	Postage
	     $645
	  $1,300
	  $1,000
	  $1,050
	     5%
	  $5.22
	

	Taxes
	  $7,416
	  $5,000
	  $6,500
	  $4,500
	  -31%
	$22.39
	

	Trash Removal
	$18,417
	$27,000
	$22,500
	$20,000
	  -11%
	$99.50
	2009 Cameras

	Utilities
	     $417
	  $1,500
	     $550
	     $578
	     5%
	  $2.87
	

	Website
	         $0
	     $500
	     $250
	     $250
	     0%
	  $1.24
	

	Total Expense
	$52,136
	$81,120
	$92,950
	$43,925
	  -53%
	
	

	Net Profit/(Loss)
	$15,209
	  $1,230
	($9,750)
	  $3,215
	
	
	

	Reserve Year End Balance
	$26,858
	$28,088
	$18,338
	$21,553
	
	
	Target 20-25K


As previously mentioned, pursuant to the 2007 Judgment Entry and the Operating Agreement, JIPOA is obligated by court order to pay the Road Commission for the costs assessed to JIPOA for the maintenance and improvement of the roads, causeway and gate.  (Aff. of Klugman, ¶__).  This amount, in turn, is appropriately proportioned and allocated to the property owners as evidenced by the invoice below and attached to G. Klugman’s affidavit.  Separately calculated below is the Road Commission budget portion of the dues assessed by JIPOA, which are $300.00 per property owner for 2010:












Invoice

	Date
	Invoice #

	12/5/2009
	2009-293


Johnson's Island Property Owners
Association

P.O. Box 111

Marblehead, OH 43440
	Bill to:


	Bruce & K. Elaine Libey

3542 Memorial Shoreway

Marblehead, Ohio 43440
	
	ID (Lot Number)

	
	
	131


	 Due Date

	2/15/2010


	Item
	Description
	Quantity 
	Rate 
	Amount

	2101 JIPOA Dues

2010 Road Dues
	
	
	240.00

300.00
	240.00

300.00



	
	Total                 $540.00

	This invoice is due NO LATER than February 15, 2010. Please

contact Andrew Ebner, the JIPOA Treasurer at 330-321-4028 to

make payment arrangements if full payment by 2/15/2010 is not

possible. Thanks.

	Payments/Credits  $0.00

	
	Balance Due      $540.00


The total amount owed by a property owner for Road Commission and non-Road Commission fees is $540.00 for 2010.  It is important to note, that throughout the history of JIPOA, the dues and assessments are relatively consistent.  In fact, as the below graph depicts, the dues are actually decreasing in value when taking into consideration inflation:
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Last 13 years 2.41% average inflation rate.
Projection uses 3% 2010 forward





D.
Plaintiffs’ complaints regarding which fees and assessments are fair or reasonable demonstrate the difficulty in determining the “fair share” of each Plaintiff.

Each Plaintiff acknowledges that they owe a “fair share” of the expenses incurred by JIPOA to provide services to the Island property owners.  Plaintiffs’ deposition testimonies clearly admit that some duty to pay a “fair share” exists:

	Anthony Cianciola
	Q
I understand that you are not disputing that you owe a fair share for certain expenses on the island; is that correct?

A:      That is correct, yes.

(A. Cianciola Dep. pgs. 16-17)

	Elizabeth Cianciola

	Q
Are you disputing that you owe a fair share to JIPOA?

A
No.

(E. Cianciola Dep. p. 33)

	Harold Clagg
	Q        First of all, do you owe anything to JIPOA for your fair share?

A        Yes.

(H. Clagg Dep. p. 80)



	David McLellan
	Q
All right.  So you’re not disputing that you owe a fair share to JIPOA?

A
That’s correct.

(D. McLellan Dep. p. 16)

	Hannah McLellan
	Q
So once it’s determined what your fair share is, you would not dispute that you owe that fair share to JIPOA, correct?

A       Once it is determined, yes, we will pay that amount.

(H. McLellan Dep. p. 20)



	Laszlo Tomaschek
	Q
Do you believe that you owe or have an obligation to, say, some share to JIPOA, some amount of money to JIPOA?

A
I probably owe a fair share.

(L. Tomaschek Dep. p. 10)

	George Saad
	Q
So you’re not disputing that you owe a fair share to JIPOA?

A
Absolutely not.

(G. Saad Dep. p. 21)

	Joseph Skoczen
	Q
Am I correct to say that you’re not disputing that you owe a fair share to JIPOA?

A
 If we can determine what a fair share is, then I’ll agree that I owe      a fair share.

(J. Skoczen Dep. p. 18)



	Ronald Ameigh
	Q
You don’t dispute that you owe a fair share?

A
Correct.

(R. Ameigh Dep. p. 13)

	James Thompson
	Q
Do you believe that you owe a fair share to JIPOA?

A
Yes.

(J. Thompson Dep. transcript p. 17)

	Gary Burke
	Q
Do you agree that you owe a fair share?

A
Let’s see, a fair share of what I think a fair share is, yes.

(Burke Dep. p. 15)

	John Fred Bode
	Q
You indicated that you should just pay for what you    consider your fair share is that frontage area of that road for you.

A
I think we should take that, yes.  I think – and if there happens to be some dead part where there is no, then I think what is fair is take the 200 and some properties and divide that up and add that to your front footage if that must be.

Q
And do you think that you owe that regardless of whether you’re a member of JIPOA?

A       If I drive on the roads, yes, I should pay for the roads.

Q       So it doesn’t matter if you’re a member of JIPOA?

A       No.

(J. Bode Dep. transcript p. 26)

“I’m driving on the things, I don’t want somebody else to pay – to pay for the road I’m driving on, but I, here again, want to be very fair with what I pay.” (p. 33)


When asked how they would calculate “fair share” each Plaintiff gave differing answers as to what would be a fair assessment.  Some said simply “[w]hat I use.”  (Dep. of Cianciola, p. 33).  Plaintiff Joseph Skoczen stated “I believe I should pay for what I use . . . the roads.”   (Dep. of J. Skoczen, p. 18).  Plaintiff John Bode further broke down the “use” of the road, indicating that to him, “[f]air share would be taking the amount of road that we have and taking the amount of lots we have and divide all that upper running foot . . .”  (Dep. of John Bode, p. 24).  While the amount of payment for roadways may differ, an owner of each piece of property involved in this case did agree that they acknowledge responsibility to pay for the private roadways on the Island.  

	PROPERTY OWNER
	DEPOSITION CITE

	Ronald Ameigh
	Ameigh Dep, p. 21, lines 20-25; p. 22, lines 1-6 

	John Bode
	Bode Dep, p. 26, lines 20-25

	Gary Burke

	Burke Dep, p. 15, lines 8-11; p. 19, lines 21-25; p. 20, lines 1-9

	Anthony Cianciola
	A. Cianciola Dep, p. 29, lines 2-8

	Elizabeth Cianciola
	E. Cianciola Dep, p. 42, lines 1-13

	Harold Clagg
	Clagg Dep, p. 112, lines 9-15

	David McLellan
	D. McLellan Dep, p. 23, lines 4-16

	Hannah McLellan
	H. McLellan Dep, p. 32, lines 23-25; p. 33, lines 1-14

	George Saad
	Saad Dep, p. 31, lines 23-25; p. 32, lines 1-7

	Joseph Skoczen
	Skoczen Dep, p. 18, lines 22-25; p. 19, lines 1-8

	Lazlo Tomaschek
	L. Tomaschek Dep, p. 14, lines 21-25; p. 15, lines 1-3

	Susanne Tomaschek
	S. Tomaschek Dep, p. 19, lines 20-25; p. 20, lines 1-8

	James Thompson
	Thompson Dep, p. 25, lines 12-25


Plaintiffs were not in agreement as to what other services should be included in each Plaintiffs “fair share.”  Plaintiff Elizabeth Cianciola objected to some of the everyday costs of operating JIPOA, including the cost of postage, stating that “[y]ou can e-mail the newsletter so you don't need a stamp for me.”  (Dep. of E. Cianciola, p. 34).  Plaintiff David McLellan stated that he believes his fair share includes payment “[f]or the roads, for the garbage, and I -- you know, a little bit of the administration.”  (Dep. of D. McLellan, p. 17).  Plaintiff Ronald Ameigh agreed that paying for roads and trash was a fair share, but felt that he “shouldn't have to pay for their [JIPOA or the clubhouse’s] taxes, their upkeep, [and] their maintenance . . .”  (Dep of R. Ameigh, p. 14).  Plaintiff Gary Burke expressed doubt as to whether or not it was a part of his fair share to pay for JIPOA’s insurance costs: “It's -- it's up to them if they want to insure it [JIPOA owned property housing dumpsters] or not, but it's also up to them if they wanted to have it or not.  If you don't have it, then I don't feel I owe the insurance on it either.  It's their decision to have it.”  (Dep. of G. Burke, p. 23).  

Plaintiff James Thompson indicated that he would pay “incidentals.”  When asked if “you think your fair share is the road commission, the dumpsters, and then you said some incidentals, just to clarify what you mean by incidentals, does incidentals include administrative costs?” Plaintiff Thompson responded “Uh-huh.”  (Dep. of J. Thompson, p. 19).  Plaintiff George Saad stated that he only pays “for what I use.  That should be enough to enlighten you on what my opinion of a fair share is.”  (Dep. of G. Saad, p 25).  Plaintiff Saad also stated that he would be willing to pay $5.00 per year in administration fees, but when asked what a reasonable percentage would be, he indicated that it must be bid out to see who the best bidder is.  (Dep. of G. Saad, pp. 28-29).

Even if Plaintiffs could determine what a “fair share” is, Plaintiffs cannot agree as to who decides this fair share.  For example, some believe the courts should decide, others JIPOA (D. McClellan Dep. p. 18: Q: And who do you think should decide what the fair share is? A: The officers of JIPOA, and I would hope that they would come up with a reasonable amount, a reasonable price); some think they should decide (A. Cianciola p. 35 Q:  Well, do you decide what the fair share is then? A: Yes); and the remaining have no idea.
E.
Each Plaintiff purchased land with at least one deed in the chain of title indicating that there were “conditions and restrictions of record.”

The parties have stipulated that the deeds attached to this Motion are authentic.  See Stipulation, attached as Exhibit ___.  The below chart summarizes the language in the most recent deed associated with each Plaintiffs’ property, and the language contained in such deed indicating that the land is subject to “other conditions and restrictions of record.”  
	Plaintiff currently associated with Property [lots transferred]
	Type of Instru-ment
	Date of Transfer
	Parties to Transfer
	Deed Language: property subject to

	Elizabeth J. Cianciola and Anthony Cianciola (4145 Memorial Shoreway) [Lot 352 and 353]
	Warranty Deed
	May 29, 1982
	Johnson’s Island, Inc. (grantor) and Leo Pelleschi and Helene Pelleschi (grantees) 


	“other conditions and restrictions of record”

	Elizabeth J. Cianciola and Anthony Cianciola (4145 Memorial Shoreway) [Lot 354 and 355]
	Warranty Deed
	May 29, 1982
	Johnson’s Island, Inc. (grantor) and Robert H. Bergstrom and Shirley A. Bergstrom (grantees)


	“other conditions and restrictions of record”

	The Clagg Family Partnership (4470 Memorial Shoreway) [Lot 22, 23, 24 and part of SubLot 21]
	Deed
	March 7, 2003
	Harold R. Clagg and Ellen K. Clagg (grantors) to Harold R. Clagg, Trustee of the Second Restatement of the Trust Agreement of Harold R. Clagg
	“restrictions, easements and limitations of record, and zoning ordinances if any”

	The Clagg Family Partnership (4470 Memorial Shoreway) [Sublot No. 385]
	Warranty Deed
	June 29, 1979
	John G. Masoni (grantor) to Phillip Toth
	“condition and restrictions of record”

	The Clagg Family Partnership (4470 Memorial Shoreway) [Sublots No. 386]
	Warranty Deed
	June 24, 1975
	Johnson’s Island, Inc. (grantor) to Harold Clagg and Ellen Clagg
	“other conditions and restrictions of record”

	David F. McLellan and Hannah L. McLEllan, Trustees of the McLellan Family Revocable Living Trust [Lots 58 and 356]
	Warranty Deed
	July 13, 1976
	John G. Masoni (grantor) to David F. McLelland and Hannah L. McLellan
	“other conditions and restrictions of record”

	Susanne M. Tomascheck 4216 Memorial Shoreway [Lot 52]
	Warranty Deed
	October 11, 1957
	Johnson’s Island, Inc. (grantor) to Peter Salemi (grantee)
	“other conditions and restrictions of record”

	Joyce B. Saad, 3155 Confederate [Lot 425]
	General Warranty Deed
	March 14, 2006
	Joyce B. Saad (grantor) to Joyce B. Saad, trustee of any successor trustee, a Declaration of Trust established by Joyce B. Sadad (grantee)
	“conditions, restrictions, agreements and easements of record”

	Joyce B. Saad, 3155 Confederate [Lot 430]
	Warranty Deed
	August 1, 2000
	Donald R. Toth and Nancy D. Toth (grantors) to George J. Saad and Joyce B. Saad (grantees)
	“restrictions and conditions of record”

	Joseph S. and Linda A. Skoczen 3254 Confederate Drive [Lot 435]
	Joint and Survivorship Deed
	June 30, 2006
	Donald R. Toth and Nancy D. Toth (grantors) to Joseph S. Skoczen and Linda A. Skoczen
	“restrictions, conditions and easements of record”

	Ronald L. Ameigh 4570 Memorial Shoreway [Lot 13 and 14]
	Warranty Deed
	June 3, 1973
	John G. Masoni (grantor) to Joseph Y. and Robert Krehel
	“other conditions and restrictions of record”

	Ronald L. Ameigh 4570 Memorial Shoreway [Lot 13]
	Quit Claim Deed
	June 25, 2010
	Ronald L. Ameigh and Luzviminda Degasa Ameigh (grantor) to Ronald L. Ameigh.
	“conditions and restrictions of record”

	James E. Thompson, Trustee of the James E. Thompson Trust dated May 4, 1998 and Eleanor L. Thompson, Trustee of the Eleanor L. Thompson Trust dated May 4, 1998 [Lot 53]
	Warranty Deed
	July 1, 1959
	Johnson’s Island, Inc. (grantor) to William Kantor (grantee)
	“other conditions and restrictions of record”

	James E. Thompson, Trustee of the James E. Thompson Trust dated May 4, 1998 and Eleanor L. Thompson, Trustee of the Eleanor L. Thompson Trust dated May 4, 1998 [Lot 54, 360-361]
	Warranty Deed
	October 6, 1958
	Johnson’s Island, Inc. (grantor) to William C. Kantor and Helen D. Kantor (grantees)
	“other conditions and restrictions of record”

	Gary W. Burke, 3245 Memorial Shoreway [Lot 265-266]
	Warranty Deed
	November 20, 1986
	Karl J. Hagadorn and Irene G. Hagadorn (grantors) to Gary W. Burke
	“conditions, restrictions, limitations, reservations, easements and rights of way of record”

	Ronald and Barbara Sterle  [Lot 54 and 360-361]
	Warranty Deed
	October 5, 1958
	Johnson’s Island, Inc. (grantor) to William C. Kantor and Helen D. Kantor
	“other conditions and restrictions of record”

	John Fred and Joan Jean Bode, 3234 Memorial Shoreway 

[Lots 152 and 153]
	Warranty Deed
	March 6, 1959
	Johnson’s Island, Inc. (grantor) to R. J. Fredericks, M.D.
	“other conditions and restrictions of record”


F.
The Road Commission was created pursuant to the terms of a 2007 Settlement.

The Road Commission, which is financed by JIPOA, was created pursuant to the terms of a 2007 Judgment Entry in Baycliffs Homeowner’s Association, Inc. v. Johnson’s Island Property Owner’s Association, et al. (May 26, 2007), No. 04-CVH-202.  The Judgment Entry included an Operating Agreement for a Road Commission.  Judge Kurfess’ Judgment Entry stated that the Court “concludes that equity demands that both Plaintiff and Defendants contribute their fair share to the normal operating costs to the maintenance, repair and improvement of Gaydos Drive, the Causeway, Confederate Drive and Memorial Shoreway Drive.”  Judgment Entry, attached as Exhibit ___.  The Judgment Entry ordered that “all property owners, including Plaintiff and Defendants have an obligation to contribute their fair share of the cost for maintenance . . .”  Id. at ¶ 57.  

In the 2007 Judgment Entry, Judge Kurfess also found that “JIPOA and BHOA shall have the right, power and authority described in the Operating Agreement to bill and collect all assessments for the Road Commission from the owners of property on Johnson’s Island, including without limitation the lien rights described in the Operating Agreement…”  Id.   Further, Judge Kurfess ordered that the “Judgment Entry and the Operating Agreement shall be recorded in the office of the Ottawa County Recorder and shall be binding upon all property on Johnson’s Island…”  Id.  
G.
Both past and current amendments to the Code of Regulations were properly adopted and recorded.


1.
The creation of the Code of Regulations and past amendments.

JIPOA’s predecessor, the Johnson’s Island Club, was formed in 1956 for the common purpose of enforcing certain use restrictions and aiding in the orderly development of Island, a private island in Ottawa County, Ohio. (See Affidavit of B. Libey attached hereto as Exhibit 1.)  As a result, Deed Restrictions were duly recorded setting forth JIPOA’s existence and duties.  (See Libey Aff. ¶___; see Deed Restrictions attached hereto as Exhibit __.)   JIPOA’s Deed Restrictions specifically provide for the right for JIPOA to enforce same as follows in paragraph 11 of the 1956 Deed Restriction:

ENFORCEMENT. Johnson’s Island, Inc. reserves unto itself and unto Johnson’s Island Club, Inc. the right in any case of any violation or breach of any of the restrictions, rights, reservations, limitations, agreements, covenants and conditions in this instrument contained, to enforce the same by appropriate legal action…”

(See Deed Restrictions attached hereto as Exhibit __).

Along with the Deed Restrictions, JIPOA recorded its 1956 Articles of Incorporation (AOI) with the Ohio Secretary of State which provided, in relevant part:

SIXTH: The regulations of the Johnson’s Island Club, Inc., when adopted, shall be amended only by the affirmative vote of a majority of the trustees.

(See 1956 AOI attached hereto as Exhibit __).  Thus, the AOI specifically provided for JIPOA’s adoption of regulations.  Id.  Within JIPOA’s governing documents, the document entitled “Articles of Incorporation of Johnson’s Island Property Owner’s Association” despite its title is  JIPOA’s COR.  See Nachman, 1999 WL 1048235 at *2.    

As a result of the growth on the island and increased demand for services, JIPOA amended its Code of Regulations in 1983 to allow for the enforcement of yearly dues and the placement of liens for non-payment in September of 1983.  (Libey’s Aff. ¶__; see 1983 AOI attached to B. Libey’s Aff. as Exhibit __.)  Specifically, the amendments authorized the placement of liens against property for the non-payment of dues by stating that “[t]he owners of record title to each lot shall pay dues and assessments which, if unpaid within sixty (60) days from notice thereof, shall be chargeable to the lot or lots owned by delinquent member and shall be a lien upon such land to secure payment.”  (See Exh. ___ attached to Libey’s Aff.)  Thus, as early as 1983, JIPOA possessed the right to lien as a right to enforce payment of dues and assessments.

The Regulations were then amended on September 16, 1984 (See Sept. 1984 COR attached to Libey’s Aff. as Exhibit ___); amended again on September 20, 1998 (See Sept. 1998 COR attached to Libey’s Aff. as Exhibit ___); and then in September 2002 the COR were amended (See Sept. 2002 COR attached to Libey’s Aff. as Exhibit ___).  Then the COR were most recently amended in 2009 and filed and recorded with the Ottawa County Recorder’s Office in Book 1287 and page 252.  (See 2009 COR attached to Libey’s Aff. as Exh. __.)  

2.
The adoption and recording of the current amendments to the Code of Regulations.


Pursuant to Nachman, JIPOA’s AOI and COR and its amendments are “of record.”  Nachman, 1999 WL 1048235 at *2.  And based upon JIPOA’s AOI, JIPOA is able to amend its regulations.  JIPOA’s AOI provide in relevant part:
SIXTH: The regulations of the Johnson’s Island Club, Inc., when adopted, shall be amended only by the affirmative vote of a majority of the trustees.

Accordingly, JIPOA may amend its regulations as provided in JIPOA’s AOI by a majority vote.  


In this case, discussions concerning the COR started in the summer of 2008.  (Affidavit of Gary Zdolshek ¶__).  From September 2008 until the Spring of May 2009, a committee comprised of Gary Zdolshek, Bruce Libey, Jim Kreuger and Dave Klugman met regularly with the law firm of Foth and Foth to consider Property Owner rights and structure of the amended COR.  (Zdolshek Aff. ¶___).  The Trustees sought out legal counsel that specialized in Property Owners and Home Ownership rights and Code of Regulations.  (Id.  at ¶___).  

There were numerous postings both in the JIPOA Newsletters Trustee Minutes from September 2008 until May 2009 informing Property Owners of the COR amendment vote, and two “town hall” meetings were held to discuss the draft COR and changes were made based on suggestions made at those meetings.  (Id.  at ¶___).  The Board sought a vote of the entire Property Owners group to amend the COR as opposed to only the trustees.  (Id.  at ¶___).  The vote took place on Memorial Day weekend of 2009 to achieve maximum participation of all Property Owners. (Id. at ¶___).   JIPOA Trustees also sent out mail ballots to those Property Owners unable to attend.  (Id. at ¶___).  The results of that vote were that the majority of the property owners were in favor of accepting the amended COR.  The actual vote was 154 in favor of the amendment and only 9 opposed to the amendment to the COR.  (Libey Aff. ¶ 6).  JIPOA thus properly amended the COR in 2009.

H.
Prior case law addressing the same issues among property owners on Johnson’s Island determines many of the issues in this case.

Throughout JIPOA’s history and development there have been multiple suits involving the same issues brought by Plaintiffs in this matter -- JIPOA’s right to lien and assess dues to the property owners of Bay Haven Estates Subdivision and Shiloh Subdivision.  In fact, both the Bremenour, et al.  v. Johnson’s Island Property Owners’ Association case and Johnson’s Island Property Owners’ Association v. Nachman, et al case addressed and resolved the very same issues presented by Plaintiffs in this matter.
1. Property owners must pay their fair share and JIPOA has the right to lien if they do not.

In Bremenour, et al. v. Johnson’s Island Property Owners’ Association, Ottawa County Court of Common Pleas Case No. 23134, eight property owners filed suit seeking to invalidate liens placed against their property by JIPOA.  JIPOA filed liens in the Ottawa County Recorder’s Office against property owners who failed to pay their dues, who then filed suit.   Plaintiffs refused to pay and contested the amendment to JIPOA’s Code of Regulations in September, 1983 setting forth an annual fee and authorizing the placement of liens against property for the non-payment of dues.  Plaintiffs claimed that JIPOA did not have the legal authority to place the liens on the property and that the property owners were not otherwise obligated to pay the underlying obligation, i.e., dues.  
The Court found that JIPOA was “duly constituted and organized body with a Code of Regulations that all parties hereto have notice of…”  Id.  The Bremenour court further found:

that plaintiffs are members of the association; that the use restrictions of defendant in its power have been duly recorded as pertaining to the land it governs including those of plaintiffs; that all persons similarly situated as plaintiffs take title to those premises with notice of those restrictions; the restrictions specifically set forth that the content of the recordation including the existence of the organization are covenants that run with the land and that they are for the benefit of the owners of the land and to foster a uniform and harmonious use of the land…
Id.  Based upon Plaintiffs’ notice, the Bremenour court:

Conclude[d] that there is ample authority to substantiate the legal proposition that, given notice, the purchaser of land takes it, subject to all rights, entitlements, benefits, liabilities and responsibility to which he has constructive or actual notice of.  

Accordingly, the Bremenour court held that “[g]iven the posture that an organization causes the benefits it can only legally and equitably follow that the organization be funded so that it can continue to operate, i.e., dues.  The old adage applies, if you want to dance you pay the fiddler.”  Id.    

Thus, the decision in Bremenour stands for the proposition that property owners who receive benefits from the existence and operation of a property owners’ association are required to pay dues.  It is the receipt of benefits that determines the issue of the obligation of property owners.  Based upon the Bremenour decision, it necessarily follows that an organization whose existence is fully disclosed in restrictions of records and whose purpose is to enforce restrictions of record has the inherent authority to set up the means for the enforcement of the restrictions.  Those means include the adoption of amendments to the COR to assess dues and place liens for the collection of dues from the property owners who purchased subject to the restrictions and whose property is benefitted.  

2.
The JIPOA Articles of Incorporation are “of record” and allow JIPOA to adopt and enforce regulations governing JIPOA’s normal operations.
Subsequent to the Bremenour Decision, another suit was brought related to JIPOA’s right to lien and assess dues.  In Johnson’s Island Property Owners’ Association v. Nachman, et al. (Nov. 19, 1999), Ottawa App. No. 0T-98-043, 1999 WL 1048235, JIPOA argued that, pursuant to the decision in Bremenour, JIPOA had authority to levy dues and place liens on property owner’s property who fail to pay.  Id. at *3.  The Nachmans claimed that they were not members of JIPOA and that there were no provisions in their deeds, land contracts, restrictions of JIPOA’s Articles of Incorporation that required them to be members.  Thus, the Nachmans argued that Bremenour was not res judicata on issues of whether the Nachmans are members of JIPOA or whether liens based upon legal assessments were valid.    

The Sixth District in Nachman reviewed the earlier decision by this Court in the Bremenour case to determine if the Bremenour decision was res judicata in Nachman.  The Sixth District held that the Bremenour court “[a]lthough [it] did not specifically discuss the liens themselves, the practical effect of the court’s decision was the validation of JIPOA’s liens.”  Nachman, 1999 WL 1048235 p. *3.  Thus, the Bremenour decision was “res judicata on the issue of the Nachmans’ obligation to contribute their fair share of JIPOA’s operational costs, which the court in Bremenour defined as ‘dues’.”  Id. at *8.  But, it was not res judicata on issue of membership or validity of liens for legal assessments.  The Sixth District in Nachman held that liens based on legal assessments—JIPOA had substantial legal assessments due to legal expenses JIPOA incurred in fighting the Baycliffs Corp.’s development of the property—were invalid and that property owners are not required to be members of JIPOA.  Id.; but see JIPOA v. Gary Desmond, et al., Case No. 92-CVH-315 (holding “that all purchasers of lots were required by the developer to be members of the property owner’s association organized by the developer known as Johnson’s Island Club, now by change of name in 1986, known as Johnson’s Island Property Owner’s Association.”  Id. at 3).
Notably, the Sixth District in Nachman held that the conveying instruments stated that the “properties were free and clear of all encumbrances except the Declaration of Deed Restrictions recorded in Volume 8 and other conditions and restrictions of record..”  Id. at *3.  Pursuant to the deed restrictions, the Nachman court found that “Johnson’s Island Club, Inc.’s Articles of Incorporation, which were filed in 1956 and were therefore “of record”.”  Id.  The Nachman court held that these documents of record allowed JIPOA to adopt and enforce regulations governing JIPOA’s normal operations.  Nachman, 1999 WL 1048235, 8.  Part of JIPOA’s normal operations included “road repair, services that [JIPOA] provide like refuse containers, security, insurance, taxes…electricity bills.”  Id.  These activities on the part of JIPOA were held to be “consistent with the deed restrictions and articles of incorporation.”  Id.  

Based upon the above precedent, Plaintiffs are required to pay dues to JIPOA and JIPOA may lien for failure to do so.  Both Bremenour and Nachman involve issues with the propriety of the placement of liens against property for delinquent dues and assessments and the validity of the liens and assessments, resolving these issues by essentially holding that property owners, both members and non-members of JIPOA, owe a fair share to JIPOA.  As such, JIPOA has the ability to amend its COR and recording the COR with the Ottawa County Recorder’s Office as it is consistent with JIPOA’s Deed Restrictions and AOI.  
III. LAW AND ARGUMENT
A. Standard for Summary Judgment.
Pursuant to the Ohio Rules of Civil Procedure:
Summary judgment shall be rendered forthwith if the pleadings, Depsitions, answers to interrogatories, written admissions, affidavits, transcripts of evidence, and written stipulations of fact, if any, timely filed in the action, show that there is no genuine issue as to any material fact and that the moving party is entitled to judgment as a matter of law.

Civ.R. 56(C).  A party moving for summary judgment bears the initial responsibility of informing the trial court of the basis for the motion, and identifying those portions of the record which demonstrate the absence of a genuine issue of fact on a material element of the nonmoving party's claim."  Dresher v. Burt (1996), 75 Ohio St.3d 280, 296.  Once the moving party meets its burden, the nonmovant must then produce competent evidence showing there is a genuine issue for trial.  Wing v. Anchor Media, Ltd. Of Texas (1991), 59 Ohio St.3d 108, 111.  In this case, based upon the provisions of JIPOA’s governing documents, prior binding case law and Plaintiffs’ actual and constructive notice and equity, there are no genuine issues of material fact that JIPOA is entitled to judgment as a matter of law.
B. Plaintiffs are unable to show that their properties are or should be free of restrictions, and are therefore not entitled to either quiet title or injunctive relief.

Plaintiffs bring this action for quiet title seeking a declaratory judgment that their titles are quieted as against the COR and the Operating Agreement and an injunction enjoining and restraining JIPOA from enforcing the COR and restraining them from filing any liens against Plaintiffs.

 An action brought for quiet title is a statutory cause of action pursuant to Ohio Revised Code § 5303.01:

An action may be brought by a person in possession of real property, by himself or tenant, against any person who claims an interest therein adverse to him, for the purpose of determining such adverse interest. Such action may be brought also by a person out of possession, having, or claiming to have, an interest in remainder or reversion in real property, against any person who claims to have an interest therein, adverse to him, for the purpose of determining the interests of the parties therein.

Ohio Revised Code § 5303.01.
The purpose of a “quiet-title action is to conclusively determine the allocation of property interests.”  Ochsenbine v. Cadiz (2005), 166 Ohio App.3d 719, 723, 853 N.E.2d 314, 317.  Further, “[t]he burden of proof in a quiet title action rests with the complainant as to all issues which arise upon essential allegations of his complaint [and he] must prove title in himself if the answer denies his title or if the defendant claims title adversely.” Id. citing Duramax, Inc. v. Geauga Cty. Bd. of Commrs. (1995), 106 Ohio App.3d 795, 798, 667 N.E.2d 420.  As this motion fully demonstrates, Plaintiffs are unable to prove that their titles are free of restriction, and are therefore not entitled to a quieting of title against JIPOA’s COR.  

In determining whether to grant injunctive relief, Ohio courts generally apply the following factors:

a. Defendants committed a wrongful act;

b. Plaintiff has no adequate remedy at law;

c. The harm to plaintiff if the injunction does not issue clearly outweighs the harm which the injunction would do to the defendants and innocent third parties; and

d. The public interest will be served by the granting of injunctive relief.
Rite Aid of Ohio, Inc. v. Marc's Variety Store, Inc. (1994), 93 Ohio App.3d 407, 412, 638 N.E.2d 1056, 1059.


As this motion fully demonstrates, each of these factors weighs in favor of Defendant JIPOA.  First, Defendant has committed no wrongful act; rather, Defendant is properly enforcing its COR.  Second, Plaintiffs do have an adequate remedy at law, as their action seeking a quieting of title would fully resolve any dispute regarding the COR.  Third, harm to Plaintiffs from not having an injunction granted does not outweigh the harm to Defendant in having injunctive relief granted.  As this motion fully discusses, all Island residents must pay their fair share, and permitting residents to pick and choose which items they will pay for is not an equitable or feasible solution—all residents must be bound by the COR and contribute to the maintenance of the Island.  Fourth, the public interest will not be served by the granting of an injunction, as the orderly operation of the Island requires uniform rules. 


All of Plaintiffs’ claims are premised on the assertion that they are not bound by JIPOA’s COR and that it would be unfair to bind them to the COR.  
This assertion is without support and is contrary to the undisputed facts in this case and binding Ohio law.

C. Plaintiffs had constructive notice of JIPOA’s existence and its Code of Regulations.

Plaintiffs are bound by the COR restrictions because they had notice of these restrictions.  See Hayslett v. Shell Petroleum Corp. (1930), 38 Ohio App. 164, 167, 175 N.E. 888, 889; Kiley v. Hall, 96 Ohio St. 374, 117 N. E. 359, L. R. A. 1918B, 961; Carranor Woods Property Owners' Ass'n v. Driscoll (1957), 106 Ohio App. 95, 99, 153 N.E.2d 681, 685 (a court of equity will enforce the observance of valid restrictive covenants as to the use of property when the grantee has notice of such covenants.)
Plaintiffs, at the time of purchasing real estate on the Island, had constructive notice of JIPOA’s existence and its restrictions and regulations.  In Ohio, generally, notice can be either actual or constructive.  Gates v. Ohio Dept. of Transp. (July 25, 1991), Franklin App. No. 90AP-1386, 1991 WL 139367.   Ohio courts have held under a number of circumstances that an owner had sufficient notice of the association’s declarations, rules, or bylaws to be bound by them.  While JIPOA recognizes that an owners’ notice of the rules can be attributed to recordation, Ohio courts will also look to factors other than recordation to find constructive notice.  

For example, in Acacia on the Green Condominium Assoc., Inc. v. Gottlieb, 8th Dist. No. 92145, 2009-Ohio-4878, ¶¶ 3, 34-36 a condominium association sought an injunction preventing a unit owner from conducting further renovations without first obtaining the required permit.  The owner did not believe he was a member of the association or that he was bound by its declaration, bylaws, or other rules.  The court held that he had constructive notice because the association recorded its declaration, and he had a duty to inquire into the contents of any additional rules and regulations.  Id. (emphasis added).  Similarly in Tallis v. Woodrun Place Unit Owners’ Association, 10th Dist. No. 05AP-969, 2006-Ohio-3267, ¶ 49, the court held that because “the board discussed the motorcycle ban with unit owners (who ultimately approved the ban) at the unit owners November 2003 meeting, . . . the board provided notice of the meeting to unit owners,” and the owner in question had constructive notice of the motorcycle ban.  As for amendments to the bylaws and rules, in Howley v. Wythe Parish Homeowners Assoc., Inc. (Oct. 2, 1991), 2nd Dist. No. 12506, 1991 WL 228708, *3-4 a condominium unit owner sought to have an amendment to the declaration increasing maintenance fees declared invalid.  The association’s members agreed to the amendment a year before the owner bought her unit, but it was not reduced to writing for four years.  The court held that she “was in no way inhibited from inquiring into the manner in which her monthly fees were calculated before she purchased her unit. . . . Had she questioned the manner in which these monthly fees were calculated, the fact that they were increased by the addition of the third amendment would readily have become apparent, and she could have opted not to purchase the unit.”  Howley v. Wythe Parish Homeowners Assoc., Inc. (Oct. 2, 1991), 2nd Dist. No. 12506, 1991 WL 228708, *3-4.
Although these cases involve condominium associations, the courts bind the unit owners based upon notice principles that do not appear unique to such associations.   Thus, the fact that JIPOA is not a condominium association should not prohibit the same principles from applying to its members. Rather, as condominium associations and homeowner’s associations are similarly situated, the same rationales should be applied.  In this case, Plaintiffs knew of JIPOA’s existence at the time they purchased property on the Island and, thus, were on constructive notice of the existence of JIPOA and the rules and regulations of JIPOA.

The Nachman court found that the conveying instruments stated that the “properties were free and clear of all encumbrances except the Declaration of Deed Restrictions recorded in Volume 8 and other conditions and restrictions of record..”  Nachman, 1999 WL 1048235 at *3.  Pursuant to the deed restrictions, the Nachman court found that “Johnson’s Island Club, Inc.’s Articles of Incorporation, which were filed in 1956 and were therefore “of record”.”  Id.  While the COR was not specifically mentioned in the deeds of Plaintiffs, the language regarding “conditions and restrictions of record” in the Plaintiffs’ deeds is enough to give Plaintiffs constructive notice of the existence of rules and regulations that are recorded in the Articles of Incorporation.  As is detailed in the fact section of this brief, each Plaintiff in this case owns property with a deed somewhere in the chain of title that states that the property is subject to other “conditions and restrictions of record.”  Therefore, each Plaintiff had constructive notice of the COR.

The Bremenour case, discussed above, stands for the proposition that property owners who receive benefits from the existence and operation of a property owners’ association are required to pay dues.  Based upon the Bremenour decision, an organization whose existence is fully disclosed in restrictions of records, giving Plaintiffs constructive notice, and whose purpose is to enforce restrictions of record has the inherent authority to set up the means for the enforcement of the restrictions.  In this case, the same holds true.  The documents that the Bremenour Court reviewed are the same documents before this Court, aside from naturally those executed after the date of the Bremenour decision.  Like in Bremenour, Plaintiffs here are all admittedly members of JIPOA or at least admitted to paying dues to JIPOA at the time they purchased property on the Island or shortly thereafter.  See chart in Section II. B.  Based upon Bremenour, JIPOA’s existence was fully disclosed to Plaintiffs, who as property owners purchased subject to the restrictions and who property benefitted from JIPOA.  Thus, JIPOA can amend its COR and file it of record to include provisions for the payment of dues for common facilities and the right to lien for failure to pay.  Accordingly, Plaintiffs cannot claim that JIPOA’s COR were illegally filed.
D. Plaintiffs had actual notice of JIPOA’s existence and its binding COR.

A person who receives actual notice of deed restrictions will be bound by those restrictions.  Actual notice is defined as “notice expressly and actually given, and brought home to the party directly.”  State v. Durbin (1992), 83 Ohio App.3d 156, 162, 614 N.E.2d 799, 803 citing Black’s Law Dictionary.  Plaintiffs in this case admit to having actual notice of the existence of JIPOA – whose predecessor is specifically mentioned in the Declaration of Deed Restrictions in the chain of title for the Plaintiffs’ property – and its binding COR, and admit having actual notice at the time they purchased property on the Island.  Their testimony during their Depositions provide as follows:   
Q
Now when’s the first time you learned about JIPOA?

A
I purchased the property in 1982 and after I purchased it, there was an island president by the name of Harry Thompson.  So they says, go over and see Harry, he knows all about the island.  So Harry owned the Surfside Motel at the time.  So I went over there, and that’s where he was, and we had a fine conversation.  And he told me all about the history and a lot of the island, which was very interesting to me.   And he said that they had this club that you could join – I don’t know what they called it, Johnson’s Island Property, Inc. or something at the time…

(John Bode Dep. p. 6)

Q
So how did you become a member of JIPOA?

A
They handed us the paperwork when we – when we were filling out deeds, when we were filling out paperwork for the covenants that were on Johnson’s Island.

(E. Cianciola Dep. p. 5.)

Q
When did you become a member of JIPOA?

A
Probably in ’88.

Q
Would that have been in March as well?

A
Yeah, I think so.  They came around with some papers and – yes.

Q
Who came around with papers?

A
Hal Clagg and Joe Hutman.

(A. Cianciola Dep. pgs. 5-6.)

Q
Did you know of JIPOA when you purchased the property?

A
I knew of their existence.

Q
And did you know of the process to become a member of JIPOA?

A
We signed up so somehow I went through it.  

(D. Mclellan Dep. p. 6.)

Q
Well, when did you purchase the property?

A
I’m thinking 1985.

Q
Did you know of JIPOA at that time

A
Yes.

(G. Burke Dep. pgs. 6-7).

Q
When you purchased property, were you aware of JIPOA?

***

A
I knew I needed to pay dues, but I wasn’t aware of the name and I wasn’t aware of exactly what the situation was.  I was just aware of the fact that I needed to pay dues.

(J. Sckozen Dep. p. 6)

Q
When you purchased your property on Johnson’s Island, did you know of JIPOA at that time?

A
Yeah

 (J. Thompson Dep. p. 7).

Q
Did you know of JIPOA at that time?

A
I knew JIPOA existed.  I have work with group of owners.

(L. Tomaschek Dep. p. 7.)

In addition to those Plaintiffs who admitted to having actual notice in their Depositions, it cannot be disputed that multiple Plaintiffs – the Trusts – undoubtedly had actual notice.  As listed in the chart below, these trusts were transferred property by long-time property owners on the Island.  The property owners were members of JIPOA, paid dues to JIPOA, and were bound by JIPOA’s COR.  One of these property owners – Hal Clagg – was even the long-time president of JIPOA, including the period when JIPOA imposed liens on many property owners and litigated the Nachman case.  As the people who transferred the property to the trust had actual notice of the existence of JIPOA and its binding COR, it is clear that a trust holding property may be considered to have actual notice of the existence of JIPOA and its binding COR.  
	PROPERTY OWNER
	DATE OF FIRST PURCHASE
	DATE TRANSFERRED TO TRUST

	Harold R. Clagg
	9/27/1976
	12/27/1996 – to Limited Family Partnership.

	Harold R. Clagg
	6/13/1977
	3/7/2003 – to Harold R. Clagg, Trustee of the Second Restatement of the Trust Agreement of Harold R. Clagg dated 12/25/2002.

	David F. McLellan and Hannah L. McLellan
	9/27/1978
	1/13/1997 to the McLellan Family Revocable Living Trust.

	James E. Thompson and Eleanor L. Thompson
	7/26/1982
	5/4/1998 – one half to the James E. Thompson Trust and one half to the Eleanor L. Thompson Trust.


The majority of the Plaintiffs admit to having actual notice of JIPOA at the time of the purchase of real estate on the Island.  For those that did not, Ohio courts have held that Plaintiffs have notice of JIPOA’s existence and its binding COR based upon the Deed of Restrictions.  See Bremenour and Nachman.
E. Plaintiffs had inquiry notice of the existence of JIPOA.
Courts also provide that inquiry notice can be sufficient to bind a property owner.  The Sixth Circuit has addressed inquiry-type notice in interpreting Ohio law in the In re Bunn case.  The In re Bunn case involved a trustee in bankruptcy who attempted to set aside a mortgage on the debtor’s property.  In re Bunn, 578 F.3d 487 (6th Cir. 2009).  The property’s deed contained a precise legal description, including address, tax identification number, and reference to a recorded plat.  The mortgage on the property, however, only contained the address and tax ID number.  The trustee argued that the mortgage’s description was insufficient to put a bona fide purchaser on notice that the property was encumbered, as the debtor theoretically could have mortgaged part but not all of the lot at issue.  The Sixth Circuit held that the description in the mortgage was sufficient to put a hypothetical bona fide purchaser on notice of the mortgage.  Although the mortgage contained only a tax ID number and address, nothing in the document indicated that the bank sought a lien on anything but the entire property.  The court summarized:  

[A] reasonably prudent real estate purchaser, upon discovering that a residential lot has a mortgage that describes the lot by address but not by plat number when both address and plat number are on the granting deed and the seller owns no other real estate in the county, is unlikely to proceed as if the lot were unencumbered.

Id. at 490.  


Plaintiffs had inquiry notice of the existence of JIPOA and the rules and regulations that bind plaintiffs’ property.  All members of JIPOA pay dues, and all Plaintiffs were aware of the necessity for paying dues, as each Plaintiff has been a member of JIPOA at some point or at least paid dues to JIPOA.  See Chart Section II. B.  Plaintiffs were also aware that the Island contains only private roads, as each Plaintiff acknowledged that they have an obligation to pay for the upkeep of the roads.  See Section II. D.  Knowledge that Johnson’s Island is a private island put Plaintiffs on inquiry notice that some type of organization, specifically JIPOA, existed in order to fund the orderly operation of the Island.  Further, the Declarations, which Plaintiffs do not dispute bind their property, require that JIPOA approve any transfers of the property.  (See ¶8 of the 1956 Deed Restrictions attached as Exh. ___).
Inquiry notice is further demonstrated by the fact that all of the Plaintiffs admit that they owe a fair share—obviously driving on private roads is a signal that upkeep will be necessary. As discussed in detail above, each and every Plaintiff acknowledged that they do owe a fair share. Plaintiffs’ recognition that the Island requires maintenance for upkeep indicates that Plaintiffs were on inquiry notice that the Island was under private organization for the providing of essential services, and at least should have known of the existence of JIPOA and had a duty to inquire and discover its binding COR.  Pursuant to inquiry notice and In re Bunn, Plaintiffs’ claims must fail.
F. Senate Bill 187, which is effective September 10, 2010, makes moot Plaintiffs’ claims against JIPOA.
Pursuant to the recently enacted Senate Bill 187, codified as R.C. §§ 5312.01-5312.15 (“S.B. 187”), a “planned community” is permitted to file a Code of Regulations that binds all persons in that planned community upon filing.  Further, S.B. 187 provides that it does not invalidate a Code of Regulations that governs a planned community if the Code was recorded with the county recorder before the original effective date of the act.  S.B. 187 was effective September 10, 2010.  As the Ohio Revised Code now explicitly recognizes the COR can be filed with the Recorder, Plaintiffs have no quiet title claim and are not entitled to injunctive relief.

Senate Bill 187 was passed to address the lack of regulations on homeowners’ associations, as opposed to condominium associations.  Senate Bill 187 was passed on June 3, 2010 and was approved and filed with the Secretary of State on July 28, 2010.  It is effective as of September 10, 2010.  It is codified as R.C. §§ 5312.01-5312.15.  Under R.C. §5312, “[a]ny planned community in this state is subject to this chapter. No person shall establish a planned community unless that person files and records a declaration and bylaws for that planned community in the office of the recorder of the county or counties in which the planned community is located.”  R.C. §5312.02.


R.C. §§ 5312.01-5312.15 applies to any planned community in Ohio, as provided for:
Any planned community in this state is subject to this chapter.  No person shall establish a planned community unless that person files and records a declaration and bylaws for that planned community in the office of the recorder of the county or counties in which the planned community is located.  

§ 5312.02(A).  

Based upon the language of R.C. §5312, planned communities that are in existence on the act’s original effective date are not required to file a declaration with the county recorder or to adhere to the provisions of the act respecting elements that must be included in the bylaws and declaration.  See Ohio Legislative Service Commission Final Analysis; R.C. § 5312.02(A).  The act further stipulates that the purpose of its provisions is as follows:

This chapter shall be construed to establish a uniform framework for the operation and management of planned communities in this state and to supplement any planned community governing document that is in existence on the effective date of this chapter. 
According to this purpose, 

In the event of a specific conflict between this chapter and express requirements or restrictions in such a governing document, the governing document shall control. This chapter shall control if any governing document is silent with respect to any provision of this chapter.

R.C. § 5312.15.  

1. JIPOA’s Governing Documents and Common Purpose Satisfy the Definition of Planned Community of R.C. §5312.15.

JIPOA is a “planned Community” as defined by S.B. 187.  A “planned community” is defined as follows:

“Planned community” means a: community comprised of individual lots for which a deed, common plan, or declaration requires any of the following:

(1) That owners become members of an owners association that governs the community;

(2) That owners or the owners association holds or leases property or facilities for the benefit of the owners;

(3) That owners support by membership or fees, property or facilities for all owners to use.


R.C. § 5312.01.  
As explained at length previously in this brief, Plaintiffs’ title history of prior deeds and declarations requiring that owners support the common property and facilities.  Further, Plaintiffs concede that they must pay a “fair share” for the support and maintenance of common facilities even while contesting whether the COR is binding upon their property.  JIPOA incorporates these arguments by reference into its discussion of S.B. 187.

JIPOA’s predecessor, the Johnson’s Island Club, was formed in 1956 for the purpose of enforcing certain use restrictions and aiding in the orderly development of the Island.  The overriding purpose of JIPOA, its Deed Restrictions and enforcement of same is to protect the owners of property by insuring orderly development of the island.  As provided for in Paragraph 12 of the Deed Restrictions:

BENEFITS AND COVENANTS:  The restrictions herein set forth are not conditions, but shall be deemed to be covenants running with the land and shall inure to the benefit of and be enforceable by Johnson’s Island Inc. or Johnson’s Island Club Inc., their successors and assigns, or by the owner or owners of any lot immediately adjoining said sublot, the within restrictions being for the benefit of the owners of all said sublots and being imposed to develop and foster a uniform development of the Island and harmonious use thereof consistent with the full use an development of the Island facilities.

See Exh. 2.  These provisions in the 1956 Deed Restrictions were amended in 1985 to reflect the change of the association’s name change to Johnson’s Island Property Owners’ Association.  See B. Libey Aff. ¶__; see Exh. 2.  

This common purpose is also exhibited in the Plats for Bay Havens Estates recorded with the Ottawa County Recorder’s Office.  For instance, the 1985 Bay Havens Estates Plat 5 states:

DEDICATION OF PLAT.  The undersigned, owners of the above described premises, subdivided into five (5) lots, does hereby adopt this plat and subdivision.  The owners of lots, their heirs and assigns are granted use of the roadway platted within Bay Haven Estates and shall share in the benefits and be equally subject to all restrictions together with other owners of lots in Bay Havens Estates.

See Plat No. __ attached as Exhibit 3.  That same language is found in other plats along with the following similar language:

OWNERS DEDICATION:  I, the undersigned hereby certify that we are the owners of the above described parcel of land and that the survey and plat were made at our request and by our [] and do dedicate that part of []lake, Spring Lake, [] Quarry Road and Memorial Shoreway Drive as shown on this plat to the benefit and convenience of the lot owners of this subdivision….

See Plat No. __ attached as Exhibit 4; See also Plat No. ___ attached as Exhibit 5 ( “we dedicate all drives on this plat to the use of the respective lot owners.”)  


Additionally, JIPOA holds or leases property or facilities for the benefit of the owners and, that by membership or fees, JIPOA supports property or facilities for all owners to use.  Most notably, JIPOA, through the Road Commission, uses the dues collected to pay for the maintenance and improvement of the roadways.  None of the Plaintiffs dispute that the roadways and causeway are common facilities in which they owe a fair share.  JIPOA also purchased Sublot No. 9 where the clubhouse is now located.  The clubhouse is used for the operation of JIPOA serving as the location for all of JIPOA’s annual meetings, special meetings and board meetings.  (Libey Aff. ¶__).  Any social use of the clubhouse requires a fee for such use to be paid to JIPOA.  The clubhouse houses the security camera that monitors the trash sites.  Id.  These security cameras are necessary for the protection of the property owners and to limit unapproved dumping.  Id.  The clubhouse also serves as collateral for loans and lines of credit for the maintenance and improvements of the roads.  Id.  


JIPOA own Sublots No. 235-237 that provide a common place for owners to dispose of their trash.  Id.  Prior to the purchase of these lots by JIPOA, trash was piled in the center of the Island or left along the roads.  Id.  The dumpsters on this site are also owned and maintained by JIPOA for the benefit of the property owners in the Bay Havens Estate.  Id.  In fact, all property owners in the Bay Haven Estates Subdivision may use the dumpsters.  Id.  Additionally, JIPOA also provides at least one week for disposal of large items.  Id.  In September 2008, property owners requested a security camera at the dump site to provide security and reduce unapproved use of the dumpsters, which have now been installed.  Id.  


In addition to these lots, JIPOA owns Gaydos Drive, the only means of ingress or egress to the Island, along with the site where the gate mechanism is housed.  Id.  JIPOA holds maintenance leases and contractual agreements to provide sound and sight barriers between the gate mechanism and surrounding private property.  Id.  JIPOA continues to operate the gate mechanism for the safety and security of the property owners.  Id.  
All of these common facilities owned by JIPOA are maintained by the dues assessed to the property owners and undisputedly for the benefit of those property owners.  In sum, JIPOA is a “planned community” as provided for in R.C. §5312.  
2.
As a Planned Community under R.C. §5312.15, JIPOA is not required to file a declaration with the county recorder, but its previously filed Code of Regulations is recognized.


As a planned community, the S.B. 187 applies to JIPOA, recognizing it as an existing planned community that is not required to file a declaration with the county recorder.  Planned communities that are in existence on the act’s original effective date are not required to file a declaration with the county recorder or to adhere to the provisions of the act respecting elements that must be included in the bylaws and declaration.  R.C. § 5312.02(A).   R.C. 5312.02(C) clearly does not invalidate a previously recorded governing document, and implicitly recognizes such governing documents as valid, stating that: “[n]othing in this chapter invalidates any provision of a document that governs a planned community if that provision was in the document at the time the document was recorded and the document was recorded prior to the original effective date of this chapter.”  R.C. § 5312.02.  Because JIPOA is a planned community under the terms of the statute, its already filed COR is recognized as valid.


As JIPOA is a planned community and the Ohio Revised Code specifically authorizes the filing of the COR, Plaintiffs have no claim.  The COR was properly filed and is binding on their property.

G.
Equity requires that JIPOA’s 2009 COR be deemed valid and enforceable and the 2007 Judgment Entry binding on Plaintiffs.

1.
Impossibility of determining fair share according to majority of Plaintiffs.
No government entity exists to provide basic services such as maintenance of the roads or a trash service on Johnson’s Island.  Thus, a private organization is necessary to provide essential services to Island residents.  As discussed extensively above, the Bremenour and Nachman cases also make clear that a “fair share” is owed by all Island residents.  While the Plaintiffs all agree that they owe a fair share to JIPOA regardless of membership with JIPOA, as discussed above, the Plaintiffs cannot agree as to what that fair share is.  Most of the Plaintiffs claim that they owe a fair share for what they use, but such a concept is calculated quite differently for each.  Some say that they only owe for the roads and trash.  Others agree that they would pay administrative costs, including insurance payments and postage.  (See L. Tomaschek Dep. p. 9; see also E. Cianciola Dep. p. 45; D. McLellan admitted that he would pay for “the roads, for the garbage, and I – you know, a little bit of the administration. Dep. p. 17; L. Tomaschek p. 10).

The JIPOA budget, laid out in detail above, is a “fair share” for each Island resident to pay for the upkeep and normal maintenance of the Island.  The JIPOA budget is in line with the Nachman and Bremenour courts’ interpretation of “fair share.”  The Nachman Court specifically excluded legal assessments, but as there are no more litigation costs as referenced in Nachman, the budget no longer includes any amount for legal assessments.  Nachman, 1999 WL at *8.  Even if Plaintiffs could determine what a “fair share” is, Plaintiffs cannot agree as to who determines this fair share.  For example, some believe the courts should decide, others JIPOA, some think they should decide and still others have no idea.  (D. McLellan Dep. p. 18); (A. Cianciola p. 35).

As for calculating and apportioning the fair share, that is another whole issue complicating any proposal of Plaintiffs to determine their fair share.  For example, Plaintiff David McLellan responded to this question as follows “Q:  And how do you think they should come up with a reasonable price? A: Going through the – going through their receipts and their bills.” D. McLellan Dep. p. 18).  Even Plaintiff Gary Burke, who testified that each line item on the invoice should be prorated by use is a very complicated method of accounting.  (See G. Burke Dep. pgs. 24-25).  When it comes to actual enforcement, Plaintiffs also disagree as to the methods JIPOA can use.  For instance, some agree that JIPOA can use whatever means there are including liens and lawsuits  (L. Tomaschek Dep. p. 18), while others disagree.  

One thing is for certain, based upon Plaintiffs’ definition of fair share, pay for what they use, any calculation or enforcement of Plaintiffs’ defined fair share will be time-consuming and impractical.  Essentially, Plaintiffs want to pay for what they use months after they use it, which provides no reasonable accounting method for JIPOA to budget.  Indeed, such a proposition would require a complicated method of accounting, on an almost a daily or monthly basis to determine each Plaintiffs’ usage of JIPOA’s line item, which is not only timely and costly, but also impossible to budget.  

2.
Plaintiffs all benefit from JIPOA.
The majority of the Plaintiffs agree that the property owners of Bay Havens Estate and Shiloh Division benefit from JIPOA in some way.  No Plaintiff is contesting that the roads and maintenance on the Island are for the benefit of all property owners.  The Bremenour judgment entry further stated:

Equity would demand that a title holder cannot reap the benefits without accepting the responsibility of funding that, which causes the benefits.  Given the posture that an organization causes the benefits it can only legally and equitably follow that the organization be funded so that it can continue to operate, i.e., dues.  The old adage applies, if you want to dance you pay the fiddler.  
Bremenour, Thus, JIOPA’s inability to lien for the fair share would place an undue burden on all other homeowners.  In the Nachman Court’s view, the “court’s decision in Bremenour can equally be viewed as finding that were the property owners not required to contribute to the normal operating costs of JIPOA they would be unjustly enriched by the benefits JIPOA provided to them.”  Nachman, 1999 WL 1048235 at *8.  

3.
JIPOA has provided Plaintiffs due process as it relates to both the 2009 Amended COR and the 2007 Judgment Entry.

Even private associations must comply with due process principles which JIPOA has consistently followed.  In the homeowners’ association context, due process includes: “1) the absence of bad faith; 2) compliance with the organization’s constitution and bylaws; and 3) natural justice.”  Kitchen v. Lake Lorelie Property Owners’ Assn., 12th Dist. Nos. CA2001-10-016, CA2001-10-018, 2002-Ohio-2797, ¶ 17.  Natural justice means “reasonable notice and a hearing with the opportunity to be heard.”  Id. (citing Bay v. Anderson Hills, Inc. (1984), 19 Ohio App.3d 136, 137, 483 N.E.2d 491.  See also Grand Bay of Brecksville Condominium v. Markos (Mar. 25, 1999), 8th Dist. No. 73964, 1999 WL 166016, *4 (noting that a condominium association must provide its unit owners with notice and an opportunity to be heard).  

Plaintiffs now assert claims against JIPOA for recording its 2009 Amended COR and dispute the binding effect of the 2007 Judgment Entry upon the Plaintiffs despite the fact that the majority of the Plaintiffs failed to assert their rights by formally objecting to either.  In fact, some of the Plaintiffs did not even attend the meeting discussing the 2009 Amended COR or the 2007 Judgment Entry, never mind voice their objections and vote against either.  (See D. McLellan Dep. p. 32).  Even the Bremenour court found the right to vote to be significant:
The Court finds as fact that uncontrovertibly the defendant (JIPOA) is a duly constituted and organized body with a  code of regulations that all parties hereto have had notice of; that plaintiffs are members of the association; that the use restrictions of defendant in its power have been duly recorded as pertaining to the land it governs including those of plaintiffs; that all persons similarly situated as plaintiffs take title to those premises with notice of those restrictions; the restrictions specifically set forth that the content of the recordation including the existence of the organization are covenants that run with the land and that they are for the benefit of the owners of the land and to foster a uniform and harmonious use of the land; the plaintiffs made no assertions that defendant seeks its present liens for monies other than dues owed to the association; (apparently they have paid assessments for roads, etc.) and finally, that the plaintiffs similarly situated vote on the members of the ruling body of the assertion.
In furtherance of due process, JIPOA sends notices to each property owner of all meetings and its minutes may be assessed by any property owner.  (Libey’s Aff. ¶__).  In this case, all property owners were allowed to vote both on the budget, the 2007 Judgment Entry and the Amended Code of Regulations, which were provided to each property owner.  (Libey’s Aff. ¶__). All property owners in good standing have the right to vote and determine the direction of the organization.  Id.  The Plaintiffs had the right to lobby others to vote consistent with their position and thus, this issue is best left to be determined by this democratic process in which the plaintiffs have a right to participate.  JIPOA operates the organization as a true democracy.  (Libey’s Aff. ¶__).  All property owners who have paid the required dues and assessments have the right to vote not only on the budget and the direction of the organization, but also on the amount of dues and assessments.  (Affidavit of D. Klugman ¶__).  Thus, any issue of Plaintiffs with JIPOA is appropriately addressed during JIPOA’s annual meeting - not in the courthouse.  Property owners, who disagree with the proposed dues or assessments, are given the right to state their view and vote according to that view.

As for JIPOA’s budget, each year the trustees of JIPOA prepare and vote to present an annual budget for the approval of property owners on Johnson’s Island at JIPOA’s annual meeting in September.  (Klugman Affidavit ___).  JIPOA operates on a zero based budget concept.  (Id. at ¶__.)  No dues or assessments have been adopted without a majority vote of the property owners at the annual meeting or a properly assembled special meeting of the association.  (Id. at ¶__.)  This budget is created based upon historical spending patterns, known contractual costs and anticipated expenses.  (Id. at ¶__.)  In addition, the trustees have a requirement to maintain a reserve budget.  (Id. at ¶__.)  Once discussed, voted on, and approved by the property owners, the fair share calculation is made and split among the property owners and as a result, an annual dues number is determined.  (Id. at ¶__.)  As such, all property owner, including Plaintiffs, are provided due process to voice their concerns or objections to JIPOA’s actions including the budget, assessment of dues and amending its COR.

4.
The 2009 Amended COR does not affect property value.
Plaintiffs do not claim that the filing of the COR and Judgment Entry/Operating Agreement affects the property value and the ability to sell the property.  In fact, one of the Plaintiffs, George Saad, has listed his property on the market.  (G. Saad Dep. p. 16:  Q: Now, it’s my understanding that you have put your house on the market; is that correct? A:  Yes, I have.).  When asked about the list price and valuation of the property, Plaintiffs’ attorney states that Mr. Saad’s house has “only been on the market for a couple days.  I mean, we’re not asserting that the Code of Regulations is keeping him from selling his property at this point.”  (G. Saad Dep. p. 18).  Thus, even Plaintiffs’ owe attorney does not assert that the filing of the 2009 Amended COR affects Mr. Saad’s property value or ability to sell.

5.
An abuse of discretion standard applies to challenges to the COR and JIPOA budget.

Ohio law provides analogous case law related to condominium associations, which are similarly situated with Homeowners’ Associations.  In reviewing the implementation and enforcement of condominium association’s rules and regulations, the Tenth District has observed:
Condominium rules and regulations, as well as amendments to the declaration, must be reasonable under the surrounding circumstances.  If a rule, regulation, or amendment to the declaration is unreasonable, arbitrary, or capricious in those circumstances, it is invalid.

Worthinglen Condominium Unit Owners Assoc., 57 Ohio App.3d 73, paragraph one of the syllabus.  Thus, to evaluate the reasonableness of a condominium board’s action, Ohio courts have established a three-pronged analysis: (1) “The first question in applying the test of reasonableness is whether the rule was arbitrary or capricious”; (2) “The second question is whether the decision or rule is discriminatory or evenhanded”; and (3) “The third question is whether the decision or rule was made in good faith for the common welfare of the owners and occupants of the condominium.”  Id., at 76 (internal citations omitted).  Courts have recognized that this evaluation is a very fact intensive inquiry, and the reasonableness of a regulation is always evaluated in light of the surrounding circumstances.  Worthinglen Condominium Unit Owners Assoc., 57 Ohio App. 3d at 76.

Likewise, the same analysis should be applied to a homeowner’s association and its regulations and rules.  Here, the circumstances surrounding JIPOA’s actions in this case demonstrate that these actions are reasonable – not discriminatory.  The overwhelming evidence establishes that JIPOA’s decisions and rules were made in good faith for the common welfare of all the property owners.  The main thrust behind amending the COR was to move much of the decision making authority into the hands of the island owners and to clarify all provisions pursuant to the binding precedent.  (Libey’s Aff. ¶__).   Such actions were reasonable and most certainly for the benefit of the property owners, including Plaintiffs.  The same goes for the 2007 Judgment Entry that the Court found binding on all property owners on the Island – the establishment of the Road Commission is a vehicle for which maintenance and improvements on the roadways and causeway can be accomplished and such costs distributed amongst all the property owners on the Island.
H.
The 2007 Judgment Entry would, even if the COR is stricken, give authority to JIPOA to make the same assessments and liens that Plaintiffs dispute.

In deposition, certain Plaintiffs alleged that they are not bound by the 2007 Judgment Entry that was filed with the Ottawa County Recorder’s Office pursuant to the Judgment Entry despite the fact that they have paid for the Road Commission fees for some years.  Plaintiffs, however, have not properly challenged the 2007 Judgment Entry.
  Therefore, regardless of the results of this lawsuit, Plaintiffs are bound by the 2007 Judgment Entry.  Even without enforcing the COR, JIPOA will be permitted to make assessments and liens pursuant to the 2007 Judgment Entry.
As part of the 2007 Judgment Entry, the Judge approved of an Operating Agreement to establish a Road Commission that would oversee the maintenance and improvements of the private roads, gate and causeway.  Id.  In approving of the Operating Agreement, the court held “found that the Operating Agreement for the Governance of Johnson’s Island Causeway and Roadways has been duly executed and approved by a valid vote of the membership of JIPOA and BHOA.”  Baycliffs, Case No. 04-CVH-202 at p. 3.  The 2007 Judgment Entry dated June 27, 2007 also provided that “this Judgment Entry and the Operating Agreement shall be recorded in the office of the Ottawa County Recorder and shall be binding upon all the property on Johnson’s Island….”  Id.

Under the terms of the 2007 Judgment Entry all property owners have “an obligation to contribute their fair share of the cost for maintenance, repair and improvement” of the roadways and the Causeway.  Judgment Entry, ¶ 57.  Moreover, JIPOA, along with BHOA, “have the right, power and authority described in the Operating Agreement to bill and collect all assessments for the Road Commissions from the owners of property on Johnson’s Island, including without limitation the  lien rights described in the Operating Agreement…”  Id.
The court specifically provided that BHOA and JIPOA had the obligation to bill and collect for the roads and causeway and incorporated the Operating agreement into the 2007 Judgment Entry as the “means” of administrating his ruling binding every property on the Island to the ruling.  While the majority of the Plaintiffs claim that they have resigned from being a member of JIPOA, even if true, Plaintiffs were still members of JIPOA at the time of the filing of the 2007 Judgment Entry and more importantly, remain property owners of real estate on the Island.  See Membership Chart, Section II. B., pp. 10-11.  Thus, membership is not an issue when it comes to the 2007 Judgment Entry and as a result, Plaintiffs are bound by the 2007 Judgment Entry.  

Moreover, it is undisputed that notice was given by certified mail to every property owner in Bay Havens Estate Subdivision and Shiloh Subdivision by JIPOA of a special meeting held on April 22, 2007 at Danbury High School.  (Libey Aff. ¶__).  Every property owner thus had an opportunity to attend this special meeting where the Operating Agreement was discussed, express their opposition and vote.  Id.  A vote took place and there was an overwhelming affirmative vote by the property owners.  Id.  At that time, those opposing the 2007 Judgment Entry could have appealed the 2007 Judgment Entry within the statutory period, but none did.  

In sum, it is difficult to understand what practical effect this lawsuit has as JIPOA can take the same actions that Plaintiffs contest – make assessments and lien for non-payment – pursuant to the 2007 Judgment Entry that is not before this Court.
I. If JIPOA’s Motion for Summary Judgment is denied, Plaintiffs’ Fair Share Must be Determined.

Should this Court deny JIPOA’s Motion for Summary Judgment by holding that JIPOA’s 2009 Amended COR are illegal and the 2007 Judgment Entry is not binding on Plaintiffs, then this Court must determine Plaintiffs’ fair share owed to JIPOA.  As previously established by the Bremenour Court and upheld in Nachman, when an organization, such as JIPOA, causes benefits to all the property owners, “it can only legally and equitably follow that the organization be funded so that it can continue to operate, i.e., dues.”  Bremenour, et al. v. Johnson’s Island Property Owners’ Association, Ottawa County Court of Common Pleas Case No. 23134; see also Johnson’s Island Property Owners’ Association v. Nachman, 1999 WL 1048235 at *8   (finding that “plaintiffs bought their properties knowing of the existence of JIPOA and knowing that JIPOA provided services and benefits to all owners of property on Johnson’s Island, all of those property owners were required to pay for those benefits.”)  Accordingly, it is undisputed that Plaintiffs owe “dues” or their fair share to JIPOA for the benefits it confers to all property owners, including the Plaintiffs.

If, however, JIPOA’s 2009 Amended COR, which specifically addresses the concept of fair share, is found illegal and the 2007 Judgment Entry allowing for the operation of the Road Commission is not binding on the Plaintiffs, the issue still remains as to what is Plaintiffs’ fair share.  Indeed, even the Plaintiffs admit that they owe a fair share, but refuse to pay JIPOA until such a determination is made.  Thus, the need for a determination of the fair share was actually the basis for joining the lawsuit for many of the Plaintiffs.   (See D. McLellan Dep. p. 15 Q:  Why did you stop making payments to JIPOA?  A:   We stopped with – we’re waiting for the fair share to be determined?; See also H. McLellan’s Dep. p. 13 “Well, the proper amount that we should be paying has not been determined.  So until we find that out, we’re not going to be paying.”)

Accordingly, without deciding this issue, Plaintiffs will either continue to refuse to pay any amount or pay a lesser value, as they deem fit, to JIPOA.  Under either circumstance, there will be a shortfall resulting in the decrease or elimination of services provided by JIPOA.  As shown in the above attached budget, primary expenses budgeted for are for payments to the Road Commission, trash collection, taxes and insurance.  Reducing or eliminating any payments to the Road Commission would not only result in no or little improvements or maintenance to the roadways, causeway and gate causing decaying or poor road condition, but would also be a direct violation of the 2007 Judgment Entry.  Any decrease in trash services, would likely result in similar conditions before the existence of JIPOA when trash was piled in the center of the Island or left along the roads.  (See Aff. of B. Libey, ¶56).  Thus, should this Court deny JIPOA’s Motion for Summary Judgment, then it must determine the fair share owed by each Plaintiff to JIPOA.
IV. CONCLUSION
For the foregoing reasons, JIPOA’s Motion for Summary Judgment should be granted and Plaintiffs’ claims should be dismissed with prejudice.
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� In addition, Plaintiffs’ counsel states that he is not challenging the settlement (A. Cianciola Dep, p. 45, lines 17-25 and p. 46, lines 1-8).  Further, the Complaint does not challenge the validity of  the 2007 Judgment Entry and Operating Agreement.





1

