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JOHNSON’S ISLAND PROPERTY OWNERS’ ASSOCIATION’S MEMORANDUM IN OPPOSITION TO PLAINTIFFS’ JOINT MOTION FOR SUMMARY JUDGMENT AND SUPPLEMENTAL MEMORANDUM IN SUPPORT OF PLAINTIFFS’ JOINT MOTION FOR SUMMARY JUDGMENT
I. INTRODUCTION
In Plaintiffs’ Joint Motion for Summary Judgment (“Motion”), Plaintiffs incorrectly and improperly mischaracterize the law and issues before this Court.  In their Motion, Plaintiffs first argue that JIPOA’s 2009 Amended Code of Regulations (“2009 Amended COR”) are not binding upon Plaintiffs.  Plaintiffs’ Motion, however, wholly fails to address and recognize the Sixth District Court of Appeals decision in Johnson’s Island Property Owners’ Association v. Nachman holding that JIPOA’s Articles of Incorporation and Code of Regulations are binding restrictions on Plaintiffs’ property.  All of the Plaintiffs had constructive notice, as deeds transferring property to Plaintiffs contain language subjecting the property to other “conditions and restrictions” of record.  Moreover, Plaintiffs do not address that they had actual notice of the existence of JIPOA and that its COR were binding on their property.  Finally, all Plaintiffs had inquiry notice by virtue of the fact that Johnson’s Island can only be accessed via a private gate and obviously has no government entity providing necessary services such as roads, which is evident as every Plaintiff agrees that they owe JIPOA a “fair share” to provide these services.  As a result, JIPOA’s 2009 Amended COR are within Plaintiffs’ chain of title, and thus, binding upon all property owners on the Island, including Plaintiffs.

Next, Plaintiffs argue that JIPOA has no authority to lien.  Plaintiffs assert this argument despite the fact that this Court in Bremenour as well as the Sixth District Court of Appeals in Nachman held that all property owners owed “dues” to JIPOA, who had the authority to file its 2009 Amended COR and, if it follows procedures in its COR to impose liens to enforcement payment of such.  In fact, JIPOA’s COR provided JIPOA the right to lien since 1983, to which none of the Plaintiffs objected.  Indeed, the Plaintiffs even acknowledge that JIPOA filed liens while they were members of JIPOA, and in fact, some of the Plaintiffs were Board of Trustees of JIPOA who authorized the filing of liens.  Finally, the 2007 Judgment Entry filed with the Ottawa County Recorder’s Office as a restriction on their title specifically provided JIPOA the right to collect for the maintenance and improvements of the roadways and the right to impose liens for any failure to pay.  Plaintiffs never appealed this entry or contested the filing of the 2007 Judgment Entry as a restriction on their title.  
Plaintiffs’ Motion also anticipatorily argues that JIPOA would rely upon Senate Bill 187 to bind Plaintiffs to its 2009 Amended COR -- they were correct.  Plaintiffs, however, are wrong in their interpretation and application of Senate Bill 187.  JIPOA satisfies all three prongs of Senate Bill 187 to qualify as a planned community.  And, as such, JIPOA, pursuant to Senate Bill 187, may properly and validly record its 2009 Amended COR with the Ottawa County Recorder’s office so that they are binding upon Plaintiffs.  

   Plaintiffs’ Motion goes on to argue that the JIPOA’s COR are not “of record” and not binding restrictions.  Contrary to Plaintiffs’ argument, the Sixth District Court of Appeals in Nachman directly addressed this issue and held that JIPOA’s Articles of Incorporation and Code of Regulations are “of record”. Pursuant to the stare decisis doctrine, the Nachman decision is binding precedent, which this Court must follow.  The Nachman holding is not only directly on point and valid, but also makes sense in equity, which Plaintiffs fail to address.
Last, the Bode Plaintiffs argue that, pursuant to the Ohio Marketable Title Act, the Declaration of Real Estate Restrictions are extinguished as to their property and thus, not enforceable.  Plaintiffs do not even challenge the Declaration of Real Estate Restrictions in their Complaint.  This argument is completely irrelevant to the case at hand.  JIPOA is not relying upon the Declaration of Real Estate Restrictions as its basis for asserting authority to record its 2009 Amended COR.  Even if relevant, pursuant to the Ohio Marketable Title Act the Bodes do not have an unbroken chain of title as the 2007 Judgment Entry and 2009 Amended COR were filed with the Ottawa County Recorder’s Office – breaking the Bodes’ chain of title.  Accordingly, contrary to the Bodes’ assertion, the Ohio Marketable Title Act is neither relevant nor applicable.  

For these reasons, expounded upon below, Plaintiffs’ Motion should be denied, JIPOA’s Motion for Summary Judgment granted and Plaintiffs’ claims for quiet title and injunctive relief be dismissed.
II. ARGUMENT

A. Standard of Review
It is well established that summary judgment “shall not be rendered unless it appears from the evidence or stipulation, and only from the evidence or stipulation, that reasonable minds can come to but one conclusion and that conclusion is adverse to the party against whom the motion for summary judgment is made, that party being entitled to have the evidence or stipulation construed most strongly in the party’s favor.”  Ohio R. Civ. P. 56(C); State ex rel. Grady v. State Emp. Relations Bd. (1997), 78 Ohio St. 3d 181, 183, 677 N.E.2d 343.

In this case, the record demonstrates that JIPOA has met this summary judgment burden as Plaintiffs wrongly apply or misstate Ohio law regarding JIPOA’s filing of its 2009 Amended COR and the binding effect of the 2007 Judgment Entry.  Plaintiffs are unable to show that their properties are or should be free of restrictions, and that the 2009 Amended COR were not validly and properly filed and binding upon Plaintiffs as well as the 2007 Judgment Entry.  As a matter of law, Plaintiffs are not entitled to either quiet title or injunctive relief, and this Court should grant JIPOA’s Motion for Summary Judgment and deny Plaintiffs’ Motion.  
B. JIPOA’s 2009 Amended COR is Binding Upon Plaintiffs.
Plaintiffs first argue in their Motion that there is nothing in Plaintiffs’ chain of title to give JIPOA authorization to bind Plaintiffs with its 2009 Amended COR.  In doing so, Plaintiffs overlook the Sixth District Court of Appeal’s holding in Johnson’s Island Property Owners’ Association v. Nachman and the fact that Plaintiffs had constructive, actual and/or inquiry notice of the existence of JIPOA and that its COR were binding on their property.  

1. Pursuant to Nachman, JIPOA’s COR and AOI are part of Plaintiffs’ Chain of Title, and thus Plaintiffs are Bound by the COR.
In Johnson’s Island Property Owners’ Association v. Nachman, et al. (Nov. 19, 1999), Ottawa App. No. 0T-98-043, 1999 WL 1048235, the Sixth District held that JIPOA’s AOI and COR are part of Plaintiffs’ chain of title and thus binding upon each of them.  The Sixth District Court of Appeals reasoned that the conveying instruments stated that the “properties were free and clear of all encumbrances except the Declaration of Deed Restrictions recorded in Volume 8 and other conditions and restrictions of record...”  Id. at *3.  Pursuant to the deed restrictions, the Nachman court found that “Johnson’s Island Club, Inc.’s Articles of Incorporation, which were filed in 1956 and were therefore “of record”.”  Id.  The Nachman court found that JIPOA’s Articles of Incorporation despite its title was also JIPOA’s code of regulations.   Thus, the 2009 Amended COR is binding on Plaintiffs and their chain of title.
2. Plaintiffs are bound by the COR because they had Constructive Notice of JIPOA’s existence and its Code of Regulations.

Plaintiffs improperly rely upon Sandy Beach Apt., Ltd. v. Mitiwanga Park Co. (2008), 2008 WL 399307, 6 in arguing that JIPOA has no authority to place restriction on real estate.  In Plaintiffs’ Motion, they incorrectly argue that “Mitiwanga actually has a stronger case of notice than JIPOA does…”  (Plaintiffs’ Motion p. 11).  Plaintiffs fail to recognize that, unlike in Mitiwanga where the subdivision was platted 13 years before the Mitiwanga Corporation was even formed, JIPOA was already in existence in 1956 at the time the Island was platted and long before Plaintiffs took possession of the property.  Further, Plaintiffs were in fact on constructive, actual and/or inquiry notice of the existence of JIPOA and its COR.

Plaintiffs, at the time of purchasing real estate on the Island, had constructive notice of JIPOA’s existence and its restrictions and regulations as explained in Nachman.  In Ohio, instruments recorded in the chain of title to real property afford constructive notice to a prospective purchaser.  Tiller v. Hinton, 482 N.E.2d 946, 949, 19 Ohio St.3d 66, 68 (Ohio 1985).  As Plaintiffs had constructive notice of JIPOA’s existence and its Code of Regulations, they are bound by JIPOA’s COR.  Nachman; see, also, Hayslett v. Shell Petroleum Corp. (1930), 38 Ohio App. 164, 167, 175 N.E. 888, 889; Kiley v. Hall, 96 Ohio St. 374, 117 N. E. 359, L. R. A. 1918B, 961; Carranor Woods Property Owners' Ass'n v. Driscoll (1957), 106 Ohio App. 95, 99, 153 N.E.2d 681, 685 (a court of equity will enforce the observance of valid restrictive covenants as to the use of property when the grantee has notice of such covenants.)

In addition to the instruments discussed in Nachman, Plaintiffs in this case were members of JIPOA or paid dues to JIPOA at one time, and at least some of the Plaintiffs were also officers of JIPOA.  In fact, Hal Clagg, representative of Clagg Family Partnership, was President of JIPOA for over ten (10) years. Indeed, Plaintiffs knew of JIPOA’s existence at the time they purchased property on the Island and, thus, were on constructive notice of the existence of JIPOA and the COR, as the Sixth District Court of Appeals held in Nachman.  Specifically, the Sixth District held that JIPOA’s AOI and COR were part of property owners’ chain of title.  While the COR was not specifically mentioned in the deeds of Plaintiffs, the language regarding “conditions and restrictions of record” in the Plaintiffs’ deeds is enough to give Plaintiffs constructive notice of the existence of rules and regulations that are recorded in the Articles of Incorporation.  Here, each Plaintiff in this case owns property with a deed somewhere in the chain of title that states that the property is subject to other “conditions and restrictions of record.”  Therefore, each Plaintiff had constructive notice of the COR.

Similar to Nachman, Ohio courts have held under a number of circumstances that an owner had sufficient notice of the association’s declarations, rules, or bylaws to be bound by them.  For example, in Prestwick Landowners’ Assoc. v. Underhill, et al. (1980), 69 Ohio App.2d 45, 429 N.E.2d 1191, the court held that property owners had full knowledge that restrictive covenants and conditions existed based upon the Prestwick Landowners’ Association Declaration filed with the Summit County Recorder’s Office even though their deed was silent as to restrictive covenants. Id. at 48.  Additionally, when there is a general scheme or plan, such as provided for on the Island, property owners can be found to have notice of the same and related restrictions. See Bailey Development Corp. v. MacKinnon-Parker, Inc. (1977), 60 Ohio App.2d 307, 397 N.E.2d 405 (plans which are dedicated to maintaining the harmony and aesthetic quality of a community have been upheld when they are reasonably exercised so that purchasers of real estate “with actual or constructive notice of a restriction upon such land will not be permitted to act in violation of the terms of that restriction.”  Id. at syllabus); see Acacia on the Green Condominium Assoc., Inc. v. Gottlieb, (holding that a condominium owner had constructive notice because the association recorded its declaration, and he had a duty to inquire into the contents of any additional rules and regulations.  Id.); see also Tallis v. Woodrun Place Unit Owners’ Association, 10th Dist. No. 05AP-969, 2006-Ohio-3267, ¶ 49 (the court held that a unit owner had constructive notice of a motorcycle ban because the board discussed the motorcycle ban with unit owners who approved the ban).  Based upon the above case law, Plaintiffs had constructive notice of JIPOA’s AOI and COR, which JIPOA can rightfully amend and record.
3. Plaintiffs had actual notice of JIPOA’s existence and its binding COR.

Plaintiffs’ do not appear to address the fact that they had actual notice of JIPOA’s existence and its binding COR.  In Ohio, that a person with actual notice of deed restrictions will be bound by those restrictions.  See Collins v. Carpenter (Sept. 30, 2002), 2002 WL 31161099, 3 (“bona fide purchaser for value is bound by an encumbrance upon land only if he has…actual notice of the encumbrance”).  As demonstrated in JIPOA’s Motion for Summary Judgment, Plaintiffs in this case admit to having actual notice of the existence of JIPOA – whose predecessor is specifically mentioned in the Declaration of Deed Restrictions in the chain of title for the Plaintiffs’ property – and its binding COR, and admit having actual notice at the time they purchased property on the Island.  (See pgs. 36-37 of JIPOA’s MSJ.)  In addition to those Plaintiffs who admitted to having actual notice in their Depositions, it cannot be disputed that multiple Plaintiffs – Clagg Family Partnership, Second Restatement of the Trust Agreement of Harold R. Clagg, the McLellan Family Revocable Living Trust, James E. Thompson Trust and Eleanor I. Thompson Trust – undoubtedly had actual notice.  These Trusts were transferred properly by long-time property owners of the Island.  At the time of these transfers, the individuals and trusts undoubtedly had actual notice of the existence of JIPOA and its binding COR. 
4. Plaintiffs had inquiry notice of the existence of JIPOA.
Courts also provide that inquiry notice can be sufficient to bind a property owner.  The Sixth Circuit has addressed inquiry-type notice in interpreting Ohio law in the In re Bunn case. In In re Bunn, 578 F.3d 487 (6th Cir. 2009), the Sixth Circuit held that a legal description in the mortgage was sufficient to put a hypothetical bona fide purchaser on inquiry notice of a mortgage.  Here, Plaintiffs had inquiry notice of the existence of JIPOA and the rules and regulations that bind plaintiffs’ property.  All members of JIPOA pay dues, and all Plaintiffs were aware of the necessity for paying dues, as each Plaintiff has been a member of JIPOA at some point or at least paid dues to JIPOA.  Plaintiffs were also aware that the Island contains only private roads, as each Plaintiff acknowledged that they have an obligation to pay for the upkeep of the roads.  Plaintiffs also had inquiry notice by virtue of the fact that the Island can only be accessed by one private road and gateway.  Inquiry notice is further demonstrated by the fact that all of the Plaintiffs admit that they owe a fair share. Further, the Declarations, which Plaintiffs do not dispute bind their property, require that JIPOA approve any transfers of the property.  (See ¶8 of the 1956 Deed Restrictions attached as Exh. L to the Agreed Upon Stipulation).  Pursuant to inquiry notice, Plaintiffs’ claims must fail.

C. Plaintiffs, as property owner on the Island, must pay their fair share and JIPOA has the Legal Authority to Impose Liens for Failure to Do So.
1. This Court should follow the Bremenour, et al. v. Johnson’s Island Property Owners’ Association holding that Property owners must pay their fair share providing JIPOA the right to impose liens if they do not.

In Bremenour, et al. v. Johnson’s Island Property Owners’ Association, Ottawa County Court of Common Pleas Case No. 23134, the Court found that JIPOA was “duly constituted and organized body with a Code of Regulations that all parties hereto have notice of…”  Id.  The Bremenour court further found:

that plaintiffs are members of the association; that the use restrictions of defendant in its power have been duly recorded as pertaining to the land it governs including those of plaintiffs; that all persons similarly situated as plaintiffs take title to those premises with notice of those restrictions; the restrictions specifically set forth that the content of the recordation including the existence of the organization are covenants that run with the land and that they are for the benefit of the owners of the land and to foster a uniform and harmonious use of the land…
Id.  Based upon Plaintiffs’ notice, the Bremenour court:

Conclude[d] that there is ample authority to substantiate the legal proposition that, given notice, the purchaser of land takes it, subject to all rights, entitlements, benefits, liabilities and responsibility to which he has constructive or actual notice of.  

Accordingly, the Bremenour court held that “[g]iven the posture that an organization causes the benefits it can only legally and equitably follow that the organization be funded so that it can continue to operate, i.e., dues.  The old adage applies, if you want to dance you pay the fiddler.”  Id.    
Subsequently, the Sixth Appellate District Court of Appeals in Johnson’s Island Property Owners’ Association v. Nachman, et al. found that the Bremenour court “[a]lthough [it] did not specifically discuss the liens themselves, the practical effect of the court’s decision was the validation of JIPOA’s liens.”  Nachman, 1999 WL 1048235 p. *3.  Thus, the Nachman court upheld JIPOA’s right to lien.  Based upon the Bremenour decision, the Nachman court held that the Bremenour decision was “res judicata on the issue of the Nachmans’ obligation to contribute their fair share of JIPOA’s operational costs, which the court in Bremenour defined as ‘dues’.”  Id. at *8.  Accordingly, the Nachman decision held that pursuant to JIPOA’s Deed Restrictions, AOI and COR, 

plaintiffs bought their properties knowing of the existence of JIPOA and knowing that JIPOA provided services and benefits to all owners of property on Johnson’s Island, all of those property owners were required to pay for those benefits.  

Nachman, 1999 WL 1048235 at *8.  Thus, the Nachman court held that property owners would be unjustly enriched unless they paid a “fair share” of JIPOA’s operating costs to JIPOA regardless of membership in JIPOA.  As a result, JIPOA could impose liens for failure to pay their fair share.
Moreover, prior to Bremenour and Nachman, JIPOA amended its Code of Regulations in 1983 to allow for the enforcement of yearly dues and the placement of liens for non-payment in September of 1983.  (Libey’s Aff. ¶15; see 1983 AOI attached to Libey Aff. as Exhibit D.)  As a result, as early as 1983, JIPOA possessed the right to lien as a right to enforce payment of dues and assessments.  Thus, it is  unclear as to what the Plaintiffs actually dispute as the COR that was filed with the Ottawa County Recorder’s Office restated long-standing provisions that Plaintiffs had agreed with for years.  Notably, Plaintiffs did not object to JIPOA’s previous Code of Regulations, its amendments or its Articles of Incorporation or any the provisions contained therein that have allowed JIPOA the right to amend its COR, assess dues upon property owners for their fair share and lien property for failure to do so.  

2. The 2007 Judgment Entry would, even if the 2009 Amended COR is stricken, give authority to JIPOA to make the same assessments and liens that Plaintiffs dispute.

The 2007 Judgment Entry in Baycliff Homeowners’ Association, Inc. v. Johnson’s Island Property Owner’s Associations, et al. (May 26, 2007), Case No. 04-CVH-2020 (the “2007 Judgment Entry”) which Plaintiffs do not contest in their Complaint or Motion, allows JIPOA to do the very acts – assess fair share and impose liens – that Plaintiffs contest even if the 2009 Amended COR is stricken.  Based upon the above, Judge Kurfess in the 2007 Judgment Entry found that the “Operating Agreement for the Governance of Johnson’s Island Causeway and Roadway has been duly executed and approved by a valid vote of the membership of JIPOA and BHOA.”  Baycliffs Homeowner’s Association, Inc. v. JIPOA, Case No. 04-CVH-202.  
In doing so, Judge Kurfess held that JIPOA had the authority to bind the property owners of the Bay Havens Estate and Shiloh subdivision.  As such, Judge Kurfess also ordered in the 2007 Judgment Entry that the “Judgment Entry and the Operating Agreement shall be recorded in the office of the Ottawa County Recorder …”  Id.  Additionally, as Plaintiffs were property owners at the time and thus, were provided the opportunity to review the Operating Agreement, voice their opinion and vote accordingly, the 2007 Judgment Entry properly provided that the 2007 Judgment Entry and Operating Agreement “shall be binding upon all property on Johnson’s Island.”  Id.
Under the terms of the 2007 Judgment Entry all property owners have “an obligation to contribute their fair share of the cost for maintenance, repair and improvement” of the roadways and the Causeway.  (See Judgment Entry attached as Exh. M to Agreed Upon Stipulation, ¶ 57).  Moreover, JIPOA, along with BHOA, “have the right, power and authority described in the Operating Agreement to bill and collect all assessments for the Road Commissions from the owners of property on Johnson’s Island, including without limitation the  lien rights described in the Operating Agreement…”  Id.  The court specifically provided that BHOA and JIPOA had the obligation to bill and collect for the roads and causeway and incorporated the Operating agreement into the 2007 Judgment Entry as the “means” of administrating his ruling binding every property on the Island to the ruling.  
In sum, it is difficult to understand what practical effect this lawsuit has as JIPOA can take the same actions that Plaintiffs contest – make assessments and lien for non-payment – pursuant to the 2007 Judgment Entry that is not before this Court.  

3. JIPOA’s budget is in line with the Nachman and Bremenour courts’ interpretation of “fair share.”  
In Plaintiffs’ Motion discussing JIPOA’s ability to lien, Plaintiffs concede that they owe a fair share to JIPOA, however, they also allege that JIPOA’s assessments are not in line with the Nachman and Bremenour decision.  The Plaintiffs, in their depositions, testify and admit that a duty to pay a “fair share” exists:

	Anthony Cianciola
	Q
I understand that you are not disputing that you owe a fair share for certain expenses on the island; is that correct?

A      That is correct, yes.

(A. Cianciola Dep. pgs. 16-17)

	Elizabeth Cianciola

	Q
Are you disputing that you owe a fair share to JIPOA?

A
No.

(E. Cianciola Dep. p. 33)

	Harold Clagg
	Q        First of all, do you owe anything to JIPOA for your fair share?

A        Yes.

(H. Clagg Dep. p. 80)



	David McLellan
	Q
All right.  So you’re not disputing that you owe a fair share to JIPOA?

A
That’s correct.

(D. McLellan Dep. p. 16)

	Hannah McLellan
	Q
So once it’s determined what your fair share is, you would not dispute that you owe that fair share to JIPOA, correct?

A       Once it is determined, yes, we will pay that amount.

(H. McLellan Dep. p. 20)



	Laszlo Tomaschek
	Q
Do you believe that you owe or have an obligation to, say, some share to JIPOA, some amount of money to JIPOA?

A
I probably owe a fair share.

(L. Tomaschek Dep. p. 10)

	George Saad
	Q
So you’re not disputing that you owe a fair share to JIPOA?

A
Absolutely not.

(G. Saad Dep. p. 21)

	Joseph Skoczen
	Q
Am I correct to say that you’re not disputing that you owe a fair share to JIPOA?

A
 If we can determine what a fair share is, then I’ll agree that I owe      a fair share.

(J. Skoczen Dep. p. 18)



	Ronald Ameigh
	Q
You don’t dispute that you owe a fair share?

A
Correct.

(R. Ameigh Dep. p. 13)

	James Thompson
	Q
Do you believe that you owe a fair share to JIPOA?

A
Yes.

(J. Thompson Dep. transcript p. 17)

	Gary Burke
	Q
Do you agree that you owe a fair share?

A
Let’s see, a fair share of what I think a fair share is, yes.

(Burke Dep. p. 15)

	John Fred Bode
	Q
You indicated that you should just pay for what you consider your fair share is that frontage area of that road for you.

A
I think we should take that, yes.  I think – and if there happens to be some dead part where there is no, then I think what is fair is take the 200 and some properties and divide that up and add that to your front footage if that must be.

Q
And do you think that you owe that regardless of whether you’re a member of JIPOA?

A       If I drive on the roads, yes, I should pay for the roads.

Q       So it doesn’t matter if you’re a member of JIPOA?

A       No.

(J. Bode Dep. transcript p. 26)

“I’m driving on the things, I don’t want somebody else to pay – to pay for the road I’m driving on, but I, here again, want to be very fair with what I pay.” (p. 33)


Despite these admissions, Plaintiffs argue that JIPOA’s assessments to each property owner exceed their fair share.  The JIPOA budget, laid out in detail below, is a “fair share” for each Island resident to pay for the upkeep and normal maintenance of the Island.  The JIPOA budget is in line with the Nachman and Bremenour courts’ interpretation of “fair share.”  The Nachman Court specifically excluded legal assessments, but as there are no more litigation costs as referenced in Nachman, the budget no longer includes any amount for legal assessments.  Nachman, 1999 WL at *8.  Nachman held that the fair share owed to JIPOA’s normal operations, as testified by Hal Clagg, included “road repair, services that [JIPOA] provide[s] like refuse containers, security, insurance, taxes, all of that, things that normally cost, reoccurring costs kinds of things; electricity bills, all of these things that deal with the normal cost of running the operation.”  Id.  These activities on the part of JIPOA were held to be “consistent with the deed restrictions and articles of incorporation.”  Id.  Here, the below provides for those normal operating costs.  Thus, it is difficult to give Plaintiffs’ argument any credence, when the expenses listed on the 2009 Budget fail directly within the authorized items.
	JIPOA BUDGET HISTORY AND PRELIMINARY ESTIMATED 2010 PROJECTIONS

	
	
	
	
	
	% dif.
	Per
	

	INCOME
	08

Actual
	09

Budget
	09

Projected
	10

Prelim
	From

09
	Owner
	Comments

	Dues at $420 (09)
	$65,670
	$82,200
	$82,200
	$46,140
	  -44%
	
	Dues $240 (2010)

	Rentals
	     $825
	     $150
	  $1,000
	  $1,000
	     0%
	
	

	Trash
	     $850
	         $0
	         $0
	         $0
	
	
	

	Total Income
	$67,345
	$82,350
	$83,200
	$47,140
	  -43%
	
	

	
	
	
	
	
	
	
	

	EXPENSE
	
	
	
	
	
	
	

	Accounting Service
	  $1,360
	  $1,500
	  $1,500
	  $1,575
	     5%
	  $7.84
	

	Bank Fees
	       $73
	     $120
	     $100
	     $105
	     5%
	  $0.52
	

	Clubhouse Maintenance
	  $5,355
	$20,000
	$15,000
	  $2,000
	  -87%
	  $9.95
	

	Contributions
	         $0
	     $200
	     $200
	         $0
	-100%
	  $0.00
	

	Insurance
	  $5,994
	  $7,000
	  $6,500
	  $6,825
	     5%
	$33.96
	

	Lawn/Tree
	  $1,937
	  $1,000
	  $2,100
	  $2,205
	     5%
	$10.97
	

	Legal
	     $768
	  $5,000
	$26,000
	  $2,500
	  -90%
	$12.44
	$10,000 Insurance deductible in 2009

	Miscellaneous
	     $230
	     $500
	     $500
	     $500
	     0%
	  $2.49
	

	Past Due Legal
	  $8,500
	  $8,500
	  $8,500
	         $0
	-100%
	  $0.00
	

	Printing & Supplies
	  $1,024
	  $2,000
	  $1,750
	  $1,838
	     5%
	  $9.14
	

	Postage
	     $645
	  $1,300
	  $1,000
	  $1,050
	     5%
	  $5.22
	

	Taxes
	  $7,416
	  $5,000
	  $6,500
	  $4,500
	  -31%
	$22.39
	

	Trash Removal
	$18,417
	$27,000
	$22,500
	$20,000
	  -11%
	$99.50
	2009 Cameras

	Utilities
	     $417
	  $1,500
	     $550
	     $578
	     5%
	  $2.87
	

	Website
	         $0
	     $500
	     $250
	     $250
	     0%
	  $1.24
	

	Total Expense
	$52,136
	$81,120
	$92,950
	$43,925
	  -53%
	
	

	Net Profit/(Loss)
	$15,209
	  $1,230
	($9,750)
	  $3,215
	
	
	

	Reserve Year End Balance
	$26,858
	$28,088
	$18,338
	$21,553
	
	
	Target 20-25K


(See Exhibit A attached to Klugman Aff.)
  Moreover, Plaintiffs take issue with the clubhouse maintenance.  Plaintiffs in their Motion allege that JIPOA “could terminate trash service and/or clubhouse access to non-members without recourse…”  The trash services, however, are the same services that the majority of the Plaintiffs utilize and admit is a benefit to them provided by JIPOA, of which they would pay for their fair share.  The Clubhouse is of particular significance to Plaintiffs, who dispute, for the most part, paying a fair share for the clubhouse.  In sum, the fees are reasonable and not discriminatory.  See Worthinglen Condominium Unit Owners Assoc., 57 Ohio App.3d 73, paragraph one of the syllabus.  
It is undisputed that JIPOA owns the property that houses the clubhouse and that the clubhouse is open to all property owners, even Plaintiffs concede this point in their Motion.  More importantly, the actual maintenance for the clubhouse, as shown above, is less than $10 per a property owner.  In fact, the maintenance of the Clubhouse would be $9.95 per owner for the entire year.

D. Senate Bill 187, which is effective September 10, 2010, makes moot Plaintiffs’ claims against JIPOA.

Senate Bill 187 was passed to address the lack of regulations on homeowners’ associations.  As the Ohio Revised Code now explicitly recognizes that COR can be filed with the Recorder, Plaintiffs have no quiet title claim as a matter of law and are not entitled to injunctive relief. Under R.C. §5312, “[a]ny planned community in this state is subject to this chapter. No person shall establish a planned community unless that person files and records a declaration and bylaws for that planned community in the office of the recorder of the county or counties in which the planned community is located.”  R.C. §5312.02.

1. Pursuant to R.C. § 5312.01 et seq. JIPOA qualifies as a “planned community”
Plaintiffs cannot show that, as a matter of law, JIPOA does not meet the definition of a “planned community” under S.B. 187.  In fact, under the statutory definition of “planned community,” the facts surrounding JIPOA’s creation reveal that JIPOA is a “planned Community” as defined by S.B. 187.  A “planned community” is defined as follows:

“Planned community” means a: community comprised of individual lots for which a deed, common plan, or declaration requires any of the following:

(1) That owners become members of an owners association that governs the community;

(2) That owners or the owners association holds or leases property or facilities for the benefit of the owners;

(3) That owners support by membership or fees, property or facilities for all owners to use.


R.C. § 5312.01.  Accordingly, only one of the above requirements must be satisfied to be deemed a planned community.  In this case, JIPOA satisfies all three.
i. The 2009 Amended COR Provides That All Property Owners are Members of JIPOA
In this case, all property owners are considered members of JIPOA.  See JIPOA v. Gary Desmond, et al., Case No. 92-CVH-315 (holding “that all purchasers of lots were required by the developer to be members of the property owner’s association organized by the developer known as Johnson’s Island Club, now by change of name in 1986, known as Johnson’s Island Property Owner’s Association.”  Id. at 3).  Further, pursuant to Nachman, JIPOA’s AOI and COR are part of Plaintiffs’ chain of title and thus, binding upon them.  
JIPOA’s AOI provide in relevant part “The regulations of the Johnson’s Island Club, Inc., when adopted, shall be amended only by the affirmative vote of a majority of the trustees.”  (See 1956 AOI attached as Exhbit P to the Agreed Upon Stipulations).  Accordingly, JIPOA may amend its regulations as provided in JIPOA’s AOI by a majority vote.  As it relates to the 2009 Amended COR, there were numerous notices and two “town hall” meetings were held to discuss the draft COR and changes were made based on suggestions made at those meetings.  (Zdolshek Aff. at ¶11; see Exhibit A attached to Zdolshek Aff.).  The Board sought a vote of the entire Property Owners group to amend the COR as opposed to only the trustees.  (Id.  at ¶9).  The vote took place on Memorial Day weekend of 2009 to achieve maximum participation of all Property Owners and absentee ballots were mailed out. (Id. at ¶10, 14).   The actual vote was 154 in favor of the amendment and only 9 opposed to the amendment to the COR.  (Zdolshek Aff. ¶15; see Exhibit C to Zdolshek Aff.).  JIPOA thus properly amended the COR in 2009.  
The 2009 Amended COR provides “Ownership.  Each person or entity who is a bona fide Owner or contract purchaser of a parcel of reality in Bayhaven and Shiloh subdivisions on Johnson’s Island, Marblehead Ohio, subdivisions is obliged to pay one (1) owner’s share of the Common Expense Liability according to Articles V and VI.”  Pursuant to the 2009 Amended COR all property owners are part of JIPOA, thus satisfying the first item.  See R.C. §5312.01(1).  
ii. JIPOA holds or leases property or facilities for the benefit of the owners.
JIPOA maintains the roadways, causeway and gate.  JIPOA also owns Gaydos Drive, the only means of ingress or egress to the Island, along with the site where the gate mechanism is housed.  (Libey Aff., ¶57).  JIPOA continues to operate the gate mechanism for the safety and security of the property owners. (Libey Aff., ¶58).  Further, JIPOA also holds other property and facilities such as trash service, security cameras at the trash site, and the use of clubhouse facilities for the benefit of the property owners.  (Libey Aff., ¶48).  JIPOA owns the real estate and the clubhouse, which is used for the operation of JIPOA and serves as the location for all of JIPOA’s annual meetings, special meetings and board meetings.  (Libey Aff., ¶49).  The clubhouse also houses the security camera that monitors the trash sites.  (Libey Aff., ¶50).  Additionally, JIPOA owns the real estate that provides a common place for owners to dispose of their trash.  (Libey Aff., ¶53).  The dumpsters on this site are also owned and maintained by JIPOA for the benefit of the property owners in the Bay Havens Estate and Shiloh Subdivision.  (Libey Aff., ¶54).  All of these common facilities owned by JIPOA are maintained through the dues assessed to the property owners and are undisputedly for the benefit of the property owners satisfying the second listed item.  (Libey Aff., ¶59).  JIPOA satisfies R.C. §5312.01(2).  
iii. JIPOA’s Budget accurately reflects that each owner’s fair share supports property or facilities on the Island for all owners to use.
As discussed above, all of these common facilities owned by JIPOA are maintained through the dues assessed to the property owners.  Moreover, the 2009 Budget, provided above, reflects each line item expense appropriated to all property owners.  This Budget demonstrates that each expense is directly for the maintenance of property or facilities for all owners to use or indirectly for the operational costs for JIPOA to maintain the property and facilities for all owners.  Therefore, JIPOA qualifies as a planned community as it satisfies any of the three listed items under of the definition of a “planned community”.  See R.C. §5312.01(3).  
2. Pursuant to R.C. §5312.01 et seq. JIPOA is permitted to file a Code of Regulations binding all persons in a “planned community.”

As a planned community, the S.B. 187 applies to JIPOA, recognizing it as an existing planned community that is not required to file a declaration with the county recorder.  Planned communities that are in existence on the act’s original effective date are not required to file a declaration with the county recorder or to adhere to the provisions of the act respecting elements that must be included in the bylaws and declaration.  R.C. § 5312.02(A).   R.C. 5312.02(C) clearly does not invalidate a previously recorded governing document, and implicitly recognizes such governing documents as valid, stating that: “[n]othing in this chapter invalidates any provision of a document that governs a planned community if that provision was in the document at the time the document was recorded and the document was recorded prior to the original effective date of this chapter.”  R.C. § 5312.02.  As JIPOA is a planned community and the Ohio Revised Code specifically authorizes the filing of the COR, Plaintiffs’ Motion.  The COR was properly filed and is binding on Plaintiffs’ property.

E. The JIPOA Articles of Incorporation and COR are “of record” and allow JIPOA to adopt and enforce regulations governing JIPOA’s normal operations.
Noticeably absent from Plaintiffs’ Motion is a detailed discussion of the decision by the Sixth District Court of Appeals in Johnson’s Island Property Owners’ Association v. Nachman that directly addressed issues before this Court.  The Sixth District in Nachman held that JIPOA’s governing documents – AOI and COR – are within property owners’ chain of title and thus binding upon them.  The Nachman court held that these documents of record allowed JIPOA to adopt and enforce regulations governing JIPOA’s normal operations.  Nachman, 1999 WL 1048235, 8.  Further, based upon JIPOA’s AOI, JIPOA is able to amend its regulations.  JIPOA’s AOI provide in relevant part:
SIXTH: The regulations of the Johnson’s Island Club, Inc., when adopted, shall be amended only by the affirmative vote of a majority of the trustees.

Pursuant to Nachman, JIPOA may amend its COR as is consistent with JIPOA’s Deed Restrictions, AOI and COR and, thus, could file its 2009 Amended COR with the Ottawa County Recorder’s office as binding upon Plaintiffs.  
Pursuant to the stare decisis doctrine, this Court must follow the Nachman decision.  In Ohio, the doctrine of stare decisis provides that “a court is bound by and must follow decisions of a reviewing court which has decided the issue involved.”  Cincinnati ex rel. Crotty v. City of Cincinnati (May 19, 1976), Hamilton App. No. C-76179, *3, 1976 WL 190297; see Seegott v. Great American Ins. Co. (1996), 1996 WL 417219, 6 (“[T]his court is a court inferior jurisdiction, therefore, it is bound by both the doctrine of stare decisis and the rules of appellate procedure.”  Id. at 6).  Pursuant to the stare decisis doctrine, “a court’s decision made after argument on a question of law necessary to the determination of a case is binding precedent in lower courts where the same issue is in controversy.”  State v. McKinney (1992), 80 Ohio App.3d 470, 475, 609 N.E. 2d 613.  The Ohio Supreme Court has further held that “[t]he doctrine of stare decisis is designed to provide continuity and predictability in our legal system.”  Westfield Ins. Co. v. Galatis, et al. (2003), 100 Ohio St.3d 216, 797 N.E.2d 1256.  Appling the stare decisis doctrine, this Court must follow the Nachman decision as binding precedent and find that JIPOA’s COR are “of record”.
F. JIPOA’s 2009 Amended COR was Properly Executed and Provided Legal Notice.
1. JIPOA’s 2009 Amended COR was Properly Executed.
Plaintiffs further incorrectly rely upon R.C. §5301.25 in alleging that the 2009 Amended COR were not acknowledged or did not sufficiently describe real estate, and thus is inoperative.  R.C. §5301.25 requires that all deeds, land contracts and “instruments of writing properly executed for the . . . encumbrance of lands” shall be recorded in the County Recorder’s office, but does not set forth the requirements alleged by Plaintiffs.  In fact, the Thames case cited by Plaintiffs cites to R.C. §5301.01.

Even if such requirements exist, JIPOA’s 2009 Amended COR meets any alleged requirements.  The 2009 Amended COR was recorded with the Ottawa County Recorder’s Office with the Resolution and Certification of Amended Code of Regulations of Johnson’s Island Property Owner’s Association (“Resolution”) as part of one filing.  The Resolution and 2009 Amended COR comprise of one document, not separate filings.  (See Exhibit N attached to Agreed Upon Stipulations).  The Resolution was signed by JIPOA’s secretary, Todd Kroehle, and then properly notarized and signed by all of JIPOA’s Trustees.  (See p. 2 of Exhibit N attached to the Agreed Upon Stipulations).  Additionally, page 4 of the COR describes specifically the property by identifying the Plat, and the Volume and page number recorded in, thus satisfying the Plaintiffs’ alleged filing requirements. (See p. 4 of Exhibit N attached to the Agreed Upon Stipulation).  Thus, satisfying both the alleged requirements alleged by Plaintiffs.
2. JIPOA’s Amended 2009 COR Provided Legal Notice
Additionally, Plaintiffs seek to invalidate the 2009 Amended COR by arguing that pursuant to R.C. §317.08, the Ottawa County Recorder’s Office is not authorized to file the 2009 Amended COR.  Contrary to Plaintiffs’ assertions, R.C. §317.08 does not exclude the recording of “Code of Regulations of a non-profit Ohio corporation,” as the provisions of R.C. §317.08 provide broad categories allowed for recording.  For instance, R.C. §317.08(A)(2)(a) lists “All mortgages, including amendments, supplements, modifications, and extensions of mortgages, or other instruments of writing by which lands, tenements, or hereditaments are or may be mortgaged or otherwise conditionally sold, conveyed, affected, or encumbered.”   Based upon these broad categories, the 2009 Amended COR falls within R.C. §317.08 to be properly recorded by the Ottawa County Recorder’s Office.   

Nevertheless, such an analysis is not needed as there is no doubt that Senate Bill 187 provides for the recording of COR.  Indeed, under R.C. §5312, “[a]ny planned community in this state is subject to this chapter. No person shall establish a planned community unless that person files and records a declaration and bylaws for that planned community in the office of the recorder of the county or counties in which the planned community is located.”  R.C. §5312.02.  Clearly, Senate Bill 187 resolves any issue permitting JIPOA to record its 2009 Amended COR with the Ottawa County Recorder’s Office.

G. Equity requires that JIPOA’s 2009 COR be deemed valid and enforceable and the 2007 Judgment Entry binding on Plaintiffs.
While Plaintiffs fail to address the equitable issues in this case, JIPOA asserts that equity requires that JIPOA’s 2009 COR be deemed valid and enforceable because of the impossibility of determining and collecting the “fair share” that Plaintiffs all agree they owe if Plaintiffs suggestion were followed.  No government entity exists to provide basic services such as maintenance of the roads or a trash service on Johnson’s Island.  Thus, a private organization is necessary to provide essential services to Island residents.  As discussed extensively above, the Bremenour and Nachman cases also make clear that a “fair share” is owed by all Island residents.  The majority of the Plaintiffs agree that the property owners of Bay Havens Estate and Shiloh Division benefit from JIPOA in some way.  Each Plaintiff acknowledges that they owe a “fair share” of the expenses incurred by JIPOA to provide services to the Island property owners.  

No Plaintiff is contesting that the roads and maintenance on the Island are for the benefit of all property owners.  The Bremenour judgment entry further stated:

Equity would demand that a title holder cannot reap the benefits without accepting the responsibility of funding that, which causes the benefits.  Given the posture that an organization causes the benefits it can only legally and equitably follow that the organization be funded so that it can continue to operate, i.e., dues.  The old adage applies, if you want to dance you pay the fiddler.  
In the Nachman Court’s view, the “court’s decision in Bremenour can equally be viewed as finding that were the property owners not required to contribute to the normal operating costs of JIPOA they would be unjustly enriched by the benefits JIPOA provided to them.”  Nachman, 1999 WL 1048235 at *8.  


Further, while the Plaintiffs all agree that they owe a fair share to JIPOA regardless of membership with JIPOA, as discussed above, the Plaintiffs cannot agree as to what that fair share is.  Even if Plaintiffs could determine what a “fair share” is, Plaintiffs cannot agree as to who determines this fair share, how its calculated and apportioned, and the methods JIPOA can use to enforce the fair share.  One thing is for certain, permitting residents to pick and choose which items they will pay for is not an equitable or feasible solution—all residents must be bound by the COR and contribute to the maintenance of the Island.   

H. Plaintiffs John and Joan Bode’s Supplemental Memorandum on the Ohio Marketable Title Act provides no further basis to find that any Plaintiffs’ property is free of restrictions.  
In a Supplemental Memorandum, the Bodes argue that the Ohio Marketable Title Act applies to extinguish the Declaration of Real Estate Restrictions against the Bodes as not enforceable.  This is irrelevant as the Bodes complaint did not challenge the Declaration of Real Estate Restrictions.  Moreover, JIPOA does not base its assertion that the COR are binding upon the Declaration of Restrictions, as contended by Plaintiffs.  Thus, the Bodes argument is irrelevant.  As previously discussed, Plaintiffs are bound by the COR based upon the Nachman case and the actual, constructive, and inquiry notice Plaintiffs have of the existence of JIPOA.  The Nachman case held that JIPOA’s AOI and its CORs are part of Plaintiffs’ chain of title and thus, property owners were deemed to have taken their property subject to JIPOA’s AOI and COR.  See Johnson’s Island Property Owners’ Association v. Nachman, et al. (Nov. 19, 1999), Ottawa App. No. 0T-98-043, 1999 WL 1048235.  

Even if the Marketable Title Act did apply, which it does not, the Bodes fail to meet the requirements under the Act to extinguish title.  The Ohio Marketable Title Act provides that any person who has “an unbroken chain of title of record to any interest in land for forty years or more, has a marketable record title to such interest . . .”  R.C. § 5301.48.  In this case, John and Joan Bode cannot show that they have an “unbroken chain of title of record” going back to their “root of title,” which they state as June 12, 1961.  The Bodes cannot show an unbroken chain of title of record because both the 2007 Judgment Entry and the JIPOA’s 2009 COR impose very recent restrictions upon the Bode’s title.  Therefore, the Bodes do not have a “marketable record title” under the Ohio Marketable Title Act and their property is not released from the restrictions of JIPOA and the COR.

The Ohio Marketable Title Act provides that:

Any person having the legal capacity to own land in this state, who has an unbroken chain of title of record to any interest in land for forty years or more, has a marketable record title to such interest as defined in section 5301.47 of the Revised Code, subject to the matters stated in section 5301.49 of the Revised Code.

A person has such an unbroken chain of title when the official public records disclose a conveyance or other title transaction, of record not less than forty years at the time the marketability is to be determined, which said conveyance or other title transaction purports to create such interest, either in:

(A) The person claiming such interest; or

(B) Some other person from whom, by one or more conveyances or other title transactions of record, such purported interest has become vested in the person claiming such interest;

with nothing appearing of record, in either case, purporting to divest such claimant of such purported interest.


R.C. § 5301.48.  Pursuant to R.C. §5301.48 a person only has an “unbroken chain of title” when the “official public records disclose a conveyance or other title transaction” that is not less than forty years at the time marketability is to be determined.   Thus, for the Bode’s to rely upon the Ohio Marketable Title Act for proof of a clear title, the Bodes would need to have an “unbroken chain of title” since their 1961 root of title showing no notice of record of JIPOA, which they do not.  Courts “have recognized that it was not the intent of marketable title acts to release titles from competing claims when the title transaction is filed or recorded subsequent to the root of title.”  Spring Lakes, Ltd. v. O.F.M. Co. (1984), 12 Ohio St.3d 333, 335-336, 467 N.E.2d 537, 539 citing See, e.g., Hollander v. Hattaway (Fla.App.1983), 438 So.2d 456, 468, and Mizla v. Depalo (1981), 183 Conn. 59, 66, 438 A.2d 820.   
Here, the Bodes’ argument that they have an unbroken chain of title must fail in light of the 2007 Judgment Entry, which is a “title transaction” that gave notice of the existence of JIPOA to the Bodes.  While the Bodes argue in their Supplemental Memorandum that there is “no conveyance that specifically identifies or incorporates the Declaration” into their marketable title record, a “title transaction” includes more than conveyances.  Under R.C. § 5301.47 a “title transaction” is defined as including “any transaction affecting title to any land” and specifically includes any decree of court:  

“Title transaction” means any transaction affecting title to any interest in land, including title by will or descent, title by tax deed, or by trustee's, assignee's, guardian's, executor's, administrator's, or sheriff's deed, or decree of any court, as well as warranty deed, quit claim deed, or mortgage.

R.C. § 5301.47 

A court judgment will affect the invocation of the forty-year period necessary to prove clear title under the Ohio Marketable Title Act.  Blakely v. Capitan (1986), 34 Ohio App.3d 46, 516 N.E.2d 248 (“a title transaction could be the decree of any court which affects the title to any interest in land.”)  Plaintiffs have not challenged the 2007 Judgment Entry, and as such property owners on Johnson’s Island are bound by the 2007 Judgment Entry.  The 2007 Judgment Entry dated June 27, 2007 provided that “this Judgment Entry and the Operating Agreement shall be recorded in the office of the Ottawa County Recorder and shall be binding upon all the property on Johnson’s Island….”  Id.  The Bodes’ assertion that they have an unbroken chain of title further fails because of JIPOA’s 2009 Amended COR. The 2009 Amended COR was most recently amended in 2009 and filed and recorded with the Ottawa County Recorder’s Office in Book 1287 and page 252 – again breaking the chain of title.  (See 2009 COR attached to Agreed Upon Stipulation as Exhibit N.)  

I. Even If Plaintiffs’ Motion is Granted, Plaintiffs’ Fair Share Still Must be Determined.

Should this Court grant Plaintiffs’ Motion and deny JIPOA’s Motion for Summary Judgment this Court must still determine Plaintiffs’ fair share owed to JIPOA.  As previously established by the Bremenour Court and upheld in Nachman, when an organization, such as JIPOA, causes benefits to all the property owners, “it can only legally and equitably follow that the organization be funded so that it can continue to operate, i.e., dues.”  Bremenour, et al. v. Johnson’s Island Property Owners’ Association, Ottawa County Court of Common Pleas Case No. 23134; see also Johnson’s Island Property Owners’ Association v. Nachman, 1999 WL 1048235 at *8.  Accordingly, it is undisputed that Plaintiffs owe “dues” or their fair share to JIPOA for the benefits it confers to all property owners, including the Plaintiffs.

Without deciding this issue, Plaintiffs will either continue to refuse to or pay as they deem fit to JIPOA.  Under either circumstance, there will be a shortfall causing a decrease or elimination of services provided by JIPOA resulting in little or no improvements or maintenance to the Island causing decaying or poor road condition.  Thus, should this Court decide to grant Plaintiffs’ Motion and deny JIPOA’s Motion for Summary Judgment, then it must determine the fair share owed by each Plaintiff to JIPOA.

III. CONCLUSION
For the foregoing reasons, Plaintiffs’ Motion for Summary Judgment should be denied, JIPOA’s Motion for Summary Judgment should be granted and Plaintiffs’ claims should be dismissed with prejudice.
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� JIPOA is using Exhibit A, attached to Klugman Aff., Preliminary Budget, as it was used throughout Plaintiffs’ depositions.  A further updated budget is attached to Klugman Aff. as Exhibit C.
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