IN THE COURT OF COMMON PLEAS

OTTAWA COUNTY, OHIO

CIVIL DIVISION

Baycliffs Home Owners Association,
:




:



Plaintiff and
:



Defendant on Counterclaim,
:




:
Case No.  04-CVH-202


vs.

:




:
Judge Kurfess

Johnson's Island Property
:
(By Assignment)

Owners Association, et al.,
:




:



Defendant and 
:



Plaintiff on Counterclaim.
:

MEMORANDUM OF DEFENDANT JOHNSON'S ISLAND PROPERTY OWNERS ASSOCIATION IN OPPOSITION TO PLAINTIFF’S MOTION

FOR LEAVE TO FILE AMENDED COMPLAINT ADDING NEW PARTY


Defendant, Johnson's Island Property Owners Association ("JIPOA"), submits this Memorandum in Opposition to Plaintiff’s Motion for Leave to File Amended Complaint (“Motion for Leave”) filed February 22, 2006.  


Plaintiff, Baycliffs Homeowners Association (“BHOA”) seeks leave of the Court to further amend its previously-Amended Complaint in this case to add a New Party Defendant, Jeff G. Campbell (“Campbell”), and to delete claims against former Defendants Charles Gaydos, Gregory Gaydos and Yoko Gaydos (“Gaydos Defendants”).  


BHOA’s Motion should be denied because it fails to satisfy even one –much less all  -- of the three criteria prescribed by the Ohio Supreme Court for granting a motion for leave to amend.  First, the amendment fails to state a claim on which relief can be granted; second, it is untimely; and third, it is not filed in good faith.  JIPOA respectfully asks the Court to deny BHOA’s Motion for Leave.

I.  
INTRODUCTION


On June 18, 2004,  BHOA filed its original Complaint in this case against Defendant JIPOA and Charles Gaydos, alleging that they acted in concert to establish and operate the Johnson's Island Tollgate and claiming that this Tollgate impermissibly restricted a so-called right of “free” access by BHOA's members to their properties on Johnson’s Island.  See Complaint ¶ 8.  Nine months later, on March 24, 2005, BHOA moved for leave to amend its original complaint, implicitly acknowledging its failure to fully investigate the facts before filing its original complaint, with the result that its original complaint named the wrong parties for the wrong reason. 


In its first motion for leave, BHOA admitted that the new facts prompting its desire to amend its complaint actually were not developed by BHOA, but rather were the fruits of the labor of others, as follows: ”[a] recent title exam survey undertaken in conjunction with the proposed sale of the Gaydos property have revealed that Plaintiff’s deeded rights of access are actually situated across the Gaydos property itself [on a strip of land hereinafter called, “the Rectangle”], which is owned 50% by Charles Gaydos, individually, and 50% by Gregory Gaydos and Yoko Gaydos, the proposed New Party Defendants.”  Motion to Amend the Complaint, filed March 24, 2005, at 1-2.  Defendants did not oppose BHOA's 2005 motion for leave to amend.  


Previous to that time, in December 2004, the Gaydos Defendants had signed a contract to sell their property at 2156 Gaydos Drive to an independent third-party, a resident of the State of Maryland (hereafter “Maryland Buyer”), conditioned on the ability to secure bank financing for the purchase.  The Maryland Buyer’s lender required title insurance as a condition of making the loan, but the title insurance company would not insure the Gaydos Defendants' title because of BHOA’s lawsuit, specifically because BHOA claimed rights to use the easement crossing the Rectangle portion of the 2156 Gaydos Drive property.  


The Gaydos Defendants asked BHOA to sign a simple stipulation so that title insurance could be issued, clearing the way for the sale of the 2156 Gaydos Drive property to the Maryland Buyer.  However, BHOA’s Vice-President and General Counsel, Mary Beth Ballard Eisman, refused to stipulate and actively obstructed the sale by the Gaydos to the Maryland Buyer by threatening the title insurance company with litigation.


Finally, in an effort to remove the 2156 Gaydos Drive property from this lawsuit by eliminating the issue relating to BHOA's claims with respect to the Rectangle, JIPOA bought the Rectangle from the Gaydos family in March 2005.  Affidavit of Robert H. Maynard, dated April 27, 2005, ¶ 5, filed on April 28, 2005, (hereinafter, “Maynard Aff’t.”).  The Rectangle was severed completely from the rest of the 2156 Gaydos Drive property and transferred to JIPOA on March 18, 2005.  Maynard Aff’t., ¶ 5-7 and Exhibit B to Maynard Aff’t.  


A month after that transfer, on April 28, 2005, the Gaydos Defendants filed a Motion to Dismiss BHOA's Amended Complaint because they no longer owned any land on which the Tollgate was located or which was subject to BHOA's claim of deeded rights of access.  That is, they asked the Court to dismiss the Amended Complaint against them because it no longer – if it ever had -- stated a claim upon which relief could be granted.  Thereafter, Ms. Eisman continued to threaten the title insurance company with litigation, however, so the insurer backed out of the transaction, as did the Maryland Buyer. 


Six months ago, in September, 2005, (and fifteen months after BHOA sued them in June 2004), the Gaydos Defendants finally sold their property at 2156 Gaydos Drive to Mr. Campbell in a cash sale.  Because Mr. Campbell did not need title insurance for his purchase, Ms. Eisman was deprived of her primary tool – threats of litigation – and was unable to block the sale. 


Before he bought 2156 Gaydos Drive, Mr. Campbell had no previous connection with JIPOA, BHOA or the Gaydos Defendants.  He now owns no property over which BHOA might legitimately claim rights of free passage.  Even if he did, he purchased the property free of BHOA's claimed easement rights, because it is not in the chain of title to his property at 2156 Gaydos Drive.

II.
LAW AND ARGUMENT


Civil Rule 15(A) provides in pertinent part as follows:

A party may amend his pleading once as a matter of course at any time before a responsive pleading is served or, if the pleading is one to which no responsive pleading is permitted and the action has not been placed upon the trial calendar, he may so amend it at any time within twenty-eight days after it is served.  Otherwise, a party may amend his pleading only be leave of court or by written consent of the adverse party.


In Peterson v. Teodosio (1973), 34 Ohio St. 2d 161, the Ohio Supreme Court identified three factors the court must consider in determining whether to grant a motion for leave to amend.  First, that the amendment must state a claim upon which relief can be granted; second, it must be tendered timely; and third, it must be made in good faith.  Plaintiffs fail to satisfy any of the foregoing factors.


A.
FAILURE TO STATE  A CLAIM 

1.
The Proposed New Defendant Does Not Own Any Land Involved in This Lawsuit.


BHOA’s proposed Amended Complaint does not satisfy the first leg of the three-part Peterson test because it fails to state a claim upon which relief may be granted.  Ms. Eisman testified at her deposition that she caused BHOA to file this lawsuit against the Gaydos Defendants because Gaydos owned the property over which BHOA claims a deeded right of access, and Ms. Eisman thought the Gaydos were too friendly to JIPOA.  Exh. A, Eisman Depo., pgs. 285-298.
  Then, BHOA dismissed the Gaydos Defendants because they no longer owned any land which is implicated in this lawsuit, having transferred the Rectangle to JIPOA.  That also means that Mr. Campbell does not own any land covered by BHOA's claimed easement right, since the Gaydos Defendants could not transfer the Rectangle to him because they had sold it to JIPOA previously.


Mrs. Eisman admitted all this and more under cross-examination at her deposition on December 21, 2005.  See id.  Ms. Eisman testified that the only reason the Gaydos Defendants were sued was because they owned property over which she claims easement rights for BHOA members, and because they were too friendly with JIPOA.  Id.  Because the law does not recognize a cause of action for excessive friendliness with one's adversary, and because Mr. Campbell owns no property involved in this lawsuit, the proposed Complaint against him fails to state a claim on which relief can be granted.

2.
BHOA's Claimed Easement Rights Are Not In the Chain of Title to the Campbell Property.



There is a second, equally important reason why the proposed Complaint fails to state a claim against Mr. Campbell.  Under Ohio law, Mr. Campbell’s property at 2156 Gaydos Drive is not legally subject to BHOA’s claimed easement rights.  The rights which BHOA claims for its members actually were granted by Baycliffs Corp. to each individual property owner in the Baycliffs development in their own deed.  All such deeds to individual BHOA members were recorded outside the chain of title to the 2156 Gaydos Drive property.  This is fatal to BHOA's claim of deeded easement rights.  See Spring Lakes, Ltd. v. O.F.M. Co., 12 Ohio St. 3d 333, 334 (1984) (holding that purchaser’s property is not “subject to an easement that was recorded subsequent to the effective date of the root of title, but which was recorded outside the chain of title of the servient estate”).


For these reasons alone, the Court can and should deny BHOA’s Motion for Leave to File Amended Complaint.

B.
PLAINTIFF’S MOTION FOR LEAVE TO FILE AMENDED COMPLAINT IS UNTIMELY


BHOA’s Amended Complaint does not satisfy the second leg of the Peterson test because it is not timely.  The Gaydos Defendants sold their land to Mr. Campbell in September, 2005 — approximately six months ago.  Mrs. Eisman testified that she diligently monitors filings in the Ottawa County Courthouse (and “wants to know everything about everything on Johnson’s Island”), so BHOA knew of the sale almost immediately.  Exh. A., Eisman Depo, pgs. 179, 279.  Since September 2005,  BHOA has had all facts required for it to amend its Complaint to add Mr. Campbell as a party, but failed to do so.  Instead, BHOA continued to litigate the issues as if no change in title had occurred.   


Similarly tardy, this same Plaintiff attempted untimely amendments in Baycliffs Homeowners Association v. Baycliffs Corp., Case No. 04-CVH-202.  In that action, BHOA sat on information developed in depositions for months, and then attempted to amend their complaint to add another party, just like in this case, for the obvious purpose of delay and obstruction.  Judge Moon refused to allow the amendment.


In addition, on February 23, 2006, the Court held a hearing in this case on  the parties’ pending motions for summary judgment.  The parties agreed that a decision of the motions for summary judgment (i.e. real estate issues) potentially could resolve threshold issues.  However, if BHOA is now allowed to amend its Complaint at this juncture, it will open up the proceedings for the litigation of new claims by and against the new party.  It will also serve to confuse the issues, as it is undisputed that Mr. Campbell, the proposed New Party, does not own any interest in the property that is the subject of this lawsuit.  If BHOA had acted six months ago, and the Court allowed the amendment, then Mr. Campbell would have had an opportunity to be heard in connection with the Summary Judgment Motion.  Adding a new party at this point means that none of the issues the Court will soon decide are binding on the new party, and the parties will be, for all practical purposes, back to square one.  For the foregoing reasons, the Court should deny the motion for leave to amend.

C.
PLAINTIFF’S MOTION FOR LEAVE TO FILE AMENDED COMPLAINT IS NOT IN GOOD FAITH


BHOA’s Amended Complaint does not satisfy the third factor of the Peterson analysis as it is not brought in good faith.  On April 25, 2005—eleven months ago—the Gaydos Defendants filed a Motion to Dismiss the Amended Complaint on the ground that they no longer owned the property at issue.  At that time, the Gaydos Defendants had been in contract to sell the property at 2156 Gaydos Drive to the Maryland Buyer.  Mrs. Eisman would not stipulate that its claimed access rights did not cloud the title, and, therefore, blocked the sale.  JIPOA acquired title in the property at issue, but the sale of 2156 Gaydos Drive by Gaydos to the Maryland Buyer did not go forward.  


Five months later, Gaydos found a willing buyer, Mr. Campbell, who acquired the property in September, 2005 without purchasing title insurance.  Mr. Campbell did not purchase or acquire title to any of the property at issue in this case, or, in other words, any of the property over which BHOA claims easement rights, and BHOA’s claimed easement rights are not in the chain of title to the property.  There is simply no reason Mr. Campbell should be made a party to this action at this time.  BHOA’s actions are in bad faith and should not be permitted by this Court.

III 
CONCLUSION

Based upon the foregoing, JIPOA respectfully requests that the Court deny Plaintiff’s Motion for Leave to File Amended Complaint.
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� Exh. A consists of referenced excerpts of Mary Beth Ballard Eisman taken on December 21, 2005.







